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City of Dayton

Human Relations Council

It is the policy of the City of Dayton to promotdlfand equal business opportunity to all persariagl
business with the City. The City must ensure bthsinesses seeking to participate in contractig an
procurement activities with the City are not prereeinfrom doing so on the basis of the race or geotde
their owners. The City is committed to ensuringttihis not engaged in passive participation iy fmmm
of discrimination. This policy will apply to alk@enditures of City funds, irrespective of sourdeis
policy will also apply to all private-sector econigcndevelopment projects, where feasible, in whidy C
public funds and/or tax incentives are utilizedpart or in total. In addition, where feasibléstpolicy
will apply to contracts or agreements between titye &d any other political subdivisions, governiagn
or quasi-governmental agencies under which entidesive money from or through the City for the
purposes of contracting with businesses to perfmajects in the City.

These Policies and Procedures apply only to theuPeanent Enhancement Plan (“PEP”) which shall
consist of the following components: MBE, WBE, é88E Programs for Goods and Services; SBE,
MBE, and WBE Programs for Construction; Joint VeatBrogram; Dayton Local and Certified Business
Preference; and Dayton Local Small Business ProgrEme Executive Director of the Council shall also
develop procedures for reciprocity of certificasdmetween the City of Dayton and State of Ohio
agencies.

These Policies and Procedures are promulgatedstaiidbe amended as may be required, by the City of
Dayton Human Relations Council pursuant to the@itthvested in it by the City of Dayton
Commission.
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1.01

Non-Discrimination Policy for Contracting.

A.

No bidder, proposer, vendor, and contractor doungriess with the Citfcollectively
referred to as “Bidders”) who competes for or isaeed a public contract may
discriminate or retaliate against a subcontractdhé awarding of a subcontract
because the subcontractor is a minority, femalepmll business enterprise.

A Bidder may be debarred or disqualified from caating with the City if found to
have violated subsection (1) of this section inah&arding of a subcontract in
connection with a contract advertised by the Citg contract between the City and
the Bidder.

. The City may not allege an occurrence of discrirtiameor retaliation in

subcontracting as a basis for debarring or distyuiadj a Bidder under subsection (B)
of this section more than three (3) years aftelatleged discriminatory or retaliatory
conduct occurred or more than three (3) years #fteCity, in the exercise of
reasonable diligence, should have discovered thdum, whichever is later.

. A Bidder shall certify in the documents accompagyime Bidder’s offer to enter into

a public contract that the Bidder has not discrated or retaliated, and will not
discriminate or retaliate, in violation of subseat(A) of this section, against any
minority, female, disadvantaged, or small busines¥taining any required
subcontract.

After a Bidder is awarded a public contract, if Bidder violates the certification
made under subsection (D) of this section, the @éy regard the violation as a
breach of contract that permits one or more actior®ection 1.04, “Remedies.”
Pursuant to this policy, Bidders must complete ratdrn with bids a completed Non-
Discrimination Certification Form (See Appendix A).

Complaints of Discrimination or Retaliation.

A.

Any adult person, business entity, associationamiation, or government agency
may file a complaint with the Executive Directortbé Council stating facts showing
or tending to show that a Bidder has, within thecpding three (3) year period,
engaged in discrimination or retaliation in conimativith a City contract or
solicitation.

. Within ten (10) business days, the Executive Daeof the Council, or his/her

designee, shall notify the Bidder against whomcdbm@plaint was filed that a
complaint has been received.



1.02

1.03

1.04

Complaint Procedure, Initial Findings and Reco = mmendations.

The Executive Director of the Council, or his/hesignee, shall be responsible for
investigating discrimination and retaliation compta filed under this section and
following the procedures as included in Sectior2@af the Revised Code of General
Ordinances. In conducting its investigation, tixe&utive Director of the Council, or
his/her designee, may enlist the assistance ofaaiteExaminer to participate as
described in Section 32.16, Part L of BevisedCode ofGeneral Ordinances.

Mediation.

A. In the event that any dispute arises between ttteepan relation to a complaint of
discrimination or retaliation, and the dispute @¢ resolved by negotiation, the parties
agree to submit the dispute to mediation. Thegmftirther agree that their
participation in mediation is a condition preced&nany party pursuing any other
available remedy in relation to the dispute.

B. Any party to the dispute may give written noticdlie other party of his or her desire
to commence mediation, and a mediation session takistplace within thirty (30)
days after the date that such notice is given.

C. The parties must jointly appoint a mutually accbf@anediator. If the parties are
unable to agree upon the appointment of a medtbm seven (7) days after a
party has given notice of a desire to mediate theutle, any party may apply to the
City of Dayton’s Dayton Mediation Center or sucheatorganization or person
agreed to by the parties in writing, for appointtneina mediator.

D. The parties further agree to share equally thesafshe mediation, which costs will
not include costs incurred by a party for represgon by counsel at the mediation.

Mandatory Non-Discrimination Contract Clause.

Every contract and subcontract shall contain adisorimination clause that reads
substantially as follows:

As a condition of entering into this agreement, tteempany represents and
warrants that it will fully comply with the City oDayton’s non-discrimination
policies, as stated in Sections 35.14 and 35.3the@fRevised Code of General
Ordinances, and consents to be bound by the awadyoarbitration conducted
thereunder. As part of such compliance, the comsdall not discriminate on
the basis of race, color, religion, sex, sexuartation, gender identity, ancestry,



national origin, place of birth, age, marital statar handicap in the solicitation,
selection, hiring, or treatment of subcontractorgndors, suppliers, or
commercial customers in connection with a City @fy®dn contract or contract
solicitation process, nor shall the company retalegainst any person or entity
for reporting instances of such discrimination. Toenpany shall provide equal
opportunity for subcontractors, vendors and supplie participate in all of its
subcontracting and supply opportunities on CityDafyton contracts, provided
that nothing contained in this clause shall prahabilimit otherwise lawful efforts
to remedy the effects of marketplace discriminatibat has occurred or is
occurring in the marketplace. The company undedstaand agrees that a
violation of this clause shall be considered a mmtdreach of this agreement
and may result in termination of this agreemerggdalification of the company
from participating in City of Dayton contracts, @her sanctions.

Definitions (Section 35.35)

For the purposes of the Procurement Enhancement tAkafollowing terms shall have
the following meanings, as defined in Section 3®Bte Ordinance:

Annual receipts.Total income (or in the case of a sole propr&gy, gross revenue)
plus cost of goods sold as these terms are definddeported on Internal Revenue
Service tax return forms.

Annual Eligible Spend for Constructioffhe total amount spent annually on
Construction projects, excluding money spent fraateSand Federal funds and other
funding streams that limit or prohibit local goatting. Funds excluded from the Annual
Spend for Construction include, but are not limitedas further clarified in the PEP
Policies and Procedures: Federal DBE Programe &RA, State Municipal Bridge
Projects, Federal CMAQ, Federal TE, Federal ST Eihds, FAA, and ODOT funds.

Annual Eligible Spend for Goods and Servic&be total amount spent annually for
Goods and Services, excluding funds expended &falfowing, as further clarified in
the PEP Policies and Procedures: payments to goegrtal entities or governmental
agents; payments made because of negotiated sattiesnd required by the court
system or state or federal government; payment®rnuathe following: regulated
utilities: railroads, telephones, electric and naltgas; those purchases that are not for
the following: equipment, materials, supplies, s&s; payments made because of
prompt pay penalties; right-of-way payments madevtaer for the purchase of land
and/or property, and; sole source expenditures.

Award Legislation or City Manager action authorizihg taward of a contract by the
City, provided, however, that the contract will matcome binding upon the City, and the



City will incur no liability under it, until it had®een duly executed by the contractor and
the City with all required submittals, includingsuirance and bonding, if applicable.

Bid. Written quotations, proposals, or offers by adeidor contractor to perform or
provide labor, materials, equipment, Goods, or i8esvto the City for a price submitted
in response to a competitive bidding solicitatissuied by the City.

Bidder. Any individual, business enterprise, partnersfamt venture, or corporation
that submits a bid to the City as defined herein.

Certification. The criteria and process for participation in BieP.

Certifying Agency.A private or public entity designated by the Exee Director or the
Human Relations Council as an agency eligible tofgdusinesses for the City as an
MBE, WBE, and/or SBE.

City. The City of Dayton, Ohio.

Commercially Useful FunctionThe execution by a minority or women-owned bes
enterprise, which contracts with the City, or sulicacts with another business enterprise
which contracts with the City, of a distinct elerhehthe work of the contract by actually
performing, managing, and supervising the work imed, excepting a business
enterprise which serves as a conduit for another.

Construction. The process of building, altering, repairing, oglaling, improving or
demolishing any public structure or building oretipublic improvements of any kind to
any public real property, excepting the routineragien, routine repair or routine
maintenance of structures, buildings or real prigper

Council. The members of the Human Relations Council ofGhg of Dayton, Ohio, as
appointed by the City Commission pursuant to Sac3®.13 of the Revised Code of
General Ordinances.

Contract. Any agreement between the City and a person sinbss enterprise to

provide or procure labor, materials, equipment, dscand/or Services to, for, or on
behalf of the City. A “Contract” shall include agreement between the City and a
person or business enterprise to perform profeakiarchitectural and engineering
services, construction related services, or fuedogrformance of such services. Except
as otherwise specifically defined in this sectafiContract” shall not include:

a) Awards made by the City with federal or sta@ngjor City general fund monies to a
non-profit entity to which the City offers assistanguidance, or supervision on a project
or program and the recipient of the grant award tise grant monies to provide services
to the community;

b) Sales transactions where the City sells or pages real or personal property; or,

c) Donations of materials, equipment, Goods, oviSes to or by the City.
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Contractor. Any person or business entity that shall enter ancontract with the City,
including all partners and all joint ventures oflsyerson or entity.

Counting Towards GoalsThe procedure for calculation of participatiorthie PEP as
determined by the Program Policies and Procedures.

Dayton Local BusinessA business located within the corporate limitshe City that
has filed or paid a payroll or an earnings taxhia tnost recent tax quarter and is a
taxpayer in good standing with the City of Dayton.

Dayton Local Small Busines# business that:

a) Is certified by the Executive Director of theudail, or his/her designee, as a MBE,
WBE, and/or SBE; and

b) Is a Dayton Local Business; and

c) Is a General Construction contractor which hrasual average gross receipts for each
of the preceding three (3) years of not more tlifé@eh million dollars
($15,000,000); or,

d) Is a business engaged in Specialty Trade andc8srwhich has annual average gross
revenue for each of the immediately preceding t(Bg¢gears of not more than five
million dollars ($5,000,000).

Executive Director of the CouncilThe individual appointed by the Commission
pursuant to Section 32.18 of the Revised Code ok Ordinances of the City of
Dayton.

Good Faith Efforts The steps undertaken, prior to submission aflatb obtain MBE,
WBE, and/or SBE participation for subcontractingpogunities related to the bid
proposal, and submitted as defined in the Progralici®s and Procedures.

Goods. All things, including specially manufactured gspdhich are movable at the
time of identification to the contract for salehet than the money in which the price is to
be paid, investment securities and things in acto excluding land or a permanent
interest in land.

Joint Venture.An association of two or more persons, partngsstgorporations, and
any combination of them, whereby they combine tegpertise, property, capital, efforts,
skills and knowledge, which is also:

a) Comprised of at least one certified MBE, WBES&E;

b) Evidenced by a notarized, written agreement @eekcby all joint venture partners;

c) Approved by the Executive Director of the Colinmi his/her designee;

d) Compliant with any additional criteria estab&ghby the Council in its Policies and
Procedures; and

e) Comprised of member businesses that have elifierent race ownership, different
gender ownership, or both.
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Lower Tier SubcontractorA subcontractor who is not in privity of conttadth a
contractor but is in privity of contract with anettsubcontractor.

Lower Tier Supplier.A supplier who is not in privity of contract withcontractor but is
in privity of contract with a subcontractor or ggplier.

Minority Group Any of the following racial or ethnic groups whiare referenced in the
Second-Generation Disparity Study for the City afydn, including:

a) African-Americans or Black Americans;

b) Hispanic Americans;

c) Asian-Americans; and

d) Native Americans.

Minority Business Enterprise (“MBE?Y) A business:

a) Which is at least fifty-one percent (51%) owilycdone or more members of one or
more Minority Groups, or, in the case of a publiegtd corporation, at least fifty-one
percent (51%) of the stock of which is owned by onenore members of one or
more Minority Groups, whose management and dai$yrtass operations are
controlled by one or more members of one or moneokliy Groups;

b) Which, in the case of a general constructiortremtor, has annual average gross
receipts for each of the preceding three (3) yeairmt more than Thirty-Three
Million Five Hundred Thousand Dollars ($33,500,004) in the case of a business
engaged in a Specialty Trade and Services has baverage gross revenue over
each of the immediately preceding three (3) yerobmore than Fifteen Million
Dollars ($15,000,000); or, in the case of a busiregjaged in Goods and Services
has an annual average employee count of one hu(iéilor less;

c) Which can demonstrate that the personal netwadreach owner whose ownership
and control are relied upon for certification does exceed Seven Hundred Fifty
Thousand Dollars ($750,000) exclusive of the valihe owner’s interest in the
MBE and the individual’'s equity in his or her primglace of residence; and

d) Which has been certified as an MBE by the Exeeuirector of the Council or
his/her designee.

Personal net worth.The net value of the assets of an individual taimg after total
liabilities are deducted, not including the indivad's ownership interest in an applicant
or participating MBE, WBE or SBE firm or the inddual's equity in his or her primary
place of residence. An individual's personal nettivincludes only his or her own share
of assets held jointly or as community propertyhwite individual's spouse.

Policies and ProceduresThe Policies and Procedures adopted by the Cesnoni
herein, including any future amendments, additmmndeletions made by the Council
pursuant to its authority and consistent with thirgision.

Procurement.Buying, purchasing, renting, leasing or otherwisguaring any Goods,
Services and/or Construction. It also includeduadttions that pertain to obtaining any
Good, Service or Construction, including a desmipbf requirements, selection and
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solicitation of sources, preparation and awardooitacts and all phases of contract
administration.

Professional ServicesThose services within the scope of the practéeschitecture,
investment banking, professional engineering, glamrandscape architecture, land
surveying, the medical arts, management and asalscounting or auditing, law,
psychology or any other similar kind or type of fessional practice. For purposes of this
Division, professional services shall not includeastment management services.

Responsive BidA quotation, proposal, solicitation, or offeathmeets specifications,
including, if applicable, any project participatignal as set out in the bid packet
specifications.

Services.Those services within the scope of the practicelsided within professional
services and general services.

Small Business Enterprise (“SBE”A business that:

a) Is an independent and continuing enterprisefofit, performing a commercially
useful function;

b) Has been in existence for not less than ongegdy);

c) Inthe case of a general construction contrabts annual average gross receipts for
each of the preceding three (3) years of not muwae Thirty-Three Million Five
Hundred Thousand Dollars ($33,500,000); or, indége of a business engaged in a
Specialty Trade and Services has annual averags ggeenue over each of the
immediately preceding three (3) years of not mbemtFifteen Million Dollars
($15,000,000); or, in the case of a business emng@agéoods and Services has an
annual average employee count of one hundred @de}s; In determining the
average annual gross revenues of a small businesmpese, the Council shall
include gross receipts of each of its affiliatdie gross revenue standard shall be
adjusted from time to time consistent with the BdiBtates Small Business
Administration (“SBA”) standards for small business

d) Certifies that its individual owner(s) whose @sship and control are relied upon for
SBE certification has a personal net worth thatsdo® exceed Seven Hundred Fifty
Thousand Dollars ($750,000); and,

e) Which has been certified as an SBE by the Execitirector of the Council or
his/her designee.

Subcontractor.Any person or business enterprise providing gpladi®r, or services to a
contractor if such goods, labor or services areymed in fulfilment of the contractor’s
obligations arising from a contract with the Citgubcontractor includes every level of
subcontracting required to fulfill a contract witke City.
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Women Business Enterprise (“WBE"A business enterprise:

a)

b)

d)

Which is at least fifty-one percent (51%) owigdne or more women, or, in the
case of a publicly held corporation, fifty-one pant(51%) of the stock of which is
owned by one or more women, whose management allycbdainess operations are
controlled by one or more women,;

Which, in the case of a general constructiortremtor, has annual average gross
receipts for each of the preceding three (3) yearmt more than Thirty-Three
Million Five Hundred Thousand Dollars ($33,500,008) in the case of a business
engaged in a Specialty Trade and Services has baverage gross revenue over
each of the immediately preceding three (3) yerobmore than Fifteen Million
Dollars ($15,000,000); or, in the case of a busiregjaged in Goods has an annual
average employee count of one hundred (100) or less

Which can demonstrate that the personal netwadreach owner whose ownership
and control are relied upon for WBE certificatiomed not exceed Seven Hundred
Fifty Thousand Dollars ($750,000) exclusive of #adue of the owner’s interest in
the WBE and the individual’s equity in his or heinpary place of residence; and
Which has been certified as a WBE by the Exgeulirector of the Council or
his/her designee.

Bid Submission Requirements for Contracts Subjec t to MBE/WBE/SBE
Goals.

A.

Where a contract provides a goal for MBE, WBE oES#rticipation, the Executive

Director of the Council, or his/her designee, shretbmmend a bidder be awarded a

contract only where the bidder has demonstrated ¢gith efforts to meet the

designated goal. The award of the contract wikkteditioned upon satisfaction of

the requirements established by the City. A bidder demonstrated good faith

efforts if it does either of the following:

a. Documents sufficient commitments to meet the goadcordance with these
Program Policies and Procedures; or

b. Requests a waiver by documenting that it made atedood faith efforts to
meet the goal, even though it did not succeed faioing sufficient commitments
to do so, in accordance with these Program PolanelsProcedures.

B. Where a bidder fails to meet MBE, WBE or SBE goats] fails to request a waiver

and sufficiently demonstrate Good Faith Effortsrteet MBE, WBE or SBE goals, as
defined in these Program Policies and Procedured:xecutive Director of the
Council, or his/her designee, shall not recomméediidder be awarded the contract.
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3.01 Documentation of Sufficient Commitments to Mee t MBE/WBE/SBE Goals.

A. For all contracts for which MBE, WBE or SBE contrgoals have been established,
the prime bidder shall be required to submit therepriate MBE, WBE or SBE
Participation Form to the City of Dayton with it&lb The award of the contract will
be conditioned upon satisfaction of the requiremestablished by the city. The
bidder shall submit, with its bid submission a céetgd Participation Form (See
Appendix C), which shall include:

a. The name, address, tax identification number antification number, if
applicable, of each MBE/WBE/SBE that will participan the contract;

b. The description of the work each named MBE/WBE/SBEperform;

c. The dollar amount of participation submitted byreaamed MBE/WBE/SBE;

B. Within five (5) business days after request from Executive Director of the
Council, or his/her designee, bidders shall sultimeitfollowing:
a. Written documentation of the bidder's commitmentuse a MBE/WBE/SBE
subcontractor whose participation it submits to n@eeontract goal;
b. Written confirmation from the MBE/WBE/SBE that & participating in the
contract as provided in the prime contractor’s cotmant; and,

3.02 Waiver Request Procedure.

A. If the MBE/WBE/SBE participation submitted by thieltber does not meet the
MBE/WBE/SBE contract goals, the bidder must subwith its bid, a Waiver
Request Form (See Appendix B). The bidder shdltate on the Waiver Request
Form the good faith efforts it made, prior to tldmission of its bid, to meet the
MBE, WBE or SBE goals for the contract. The Cityl Wase its awards for contracts
based on a responsive bidder approach. Additiarahgtals will not be permitted,
with the exception of evidence requested by thecktkee Director of the Council, or
his/her designee pursuant to Section 3.02(B) dfeti®olicies and Procedures.

B. Upon receipt of a bid, the Executive Director af thouncil, or his/her designee, may
request the bidder provide documentary evidenseipport the good faith efforts the
bidder completed, as declared on the Waiver Redtgrst. No later than two (2)
business days after the Executive Director of tharil, or his/her designee,
requests additional evidence of the bidder’s geuaith fefforts, the bidder shall submit
documentary evidence demonstrating good faith effeere made to meet the goals.
The Executive Director of the Council, or his/hesinee, shall make its request for
additional evidence to the bidder by facsimilectlenic mail and regular mail. The
Executive Director of the Council, or his/her desg, will review the documents
submitted, and make its determination of good faftbrts based on those submitted
documents.
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3.021 Good Faith Efforts

A. To demonstrate sufficient “good faith efforts” teeat the MBE/WBE/SBE contract
goals, upon request by the Executive Director ef@louncil, or his/her designee, a
bidder shall document the steps it has taken taiiMBE/WBE/SBE participation.
Bidders must earn at least sixty-five (65) poimtsrf the good faith efforts listed
below for their bid to be considered responsivarti& points will not be granted.

1 — (10 pts) Solicited the interest of all certifislBEs, WBESs, or SBEs having the
capability to perform the work of the contract. elthidder must solicit this interest
within ten (10) business days of the bid submdtddline in order to allow the
MBEs, WBES, or SBEs sufficient time to respondhe s$olicitation.

2 — (15 pts) Divided contract work items into econeally feasible units to facilitate
MBE, WBE, or SBE participation, even when the bidehght otherwise prefer to
perform these work items with its own forces.

3 — (10 pts) Provided interested MBEs, WBEs, or SBih information about the
plans, specifications, and requirements of theragshtvithin ten (10) business days
of the bid submittal deadline in order to assistthn responding to a solicitation.

4 — (15 pts) Negotiated with MBE, WBE, or SBE sufitcactors, and has taken the
subcontractors’ price and capabilities, as wethascontract goals, into
consideration.

5 — (10 pts) Rejected MBE, WBE, or SBE as beinguaified only with reasons
based on a diligent investigation of their capéibdi The bidder’s standing within its
industry, membership in specific groups, organaetj or associations and political
or social affiliations (for example, union vs. nonion employee status) are not
legitimate causes for the rejection or non-solimtaof bids in the bidder’s efforts to
meet the project goal.

6 — (15 pts) Assisted interested MBE, WBE, or SB&t tesponded to the bidder’'s
solicitation in actually obtaining bonding, linekavedit, or insurance as required by
the City or the bidder.

7 — (10 pts) Used the services of community org#tions, contractors’ groups, local,
state and federal business assistance officextaed organizations to provide
assistance in subcontracting with MBE, WBE, or SBE.

8 — (15 pts) The bidder is actively participatingan ongoing Joint Venture
(R.C.G.0O. § 35.41), documented mentor/protégé pragir documented construction
management program with a certified MBE, WBE, olESB the assistance of their
business growth and development.
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B.

In determining whether a bidder has made good &dftirts, the Executive Director

of the Council, or his/her designee, may take atoount the performance of other
bidders in meeting the contract. For example, wtherapparent successful lowest
and best bidder fails to meet the contract godlpthers meet it, the Executive
Director of the Council, or his/her designee, megsonably raise the question of
whether, with additional reasonable efforts, thpaapnt successful bidder could have
met the goal.

If the apparent successful bidder fails to meegtha, but meets or exceeds the
average MBE/WBE/SBE patrticipation obtained by othidders, the Executive
Director of the Council, or his/her designee, maywthis, in conjunction with other
factors, as evidence of the apparent successfdébitaving made good faith efforts.

Records and Reports for SBE, MBE, and WBE Progra ms.

The effectiveness of the MBE/WBE/SBEograms for Services and Supplies, and the
MBE/WBE/SBE Programs for Construction will be me&suby a review of data
indicating prime and subcontractor spending withBB8BVBES/SBEs. Program
effectiveness measurements will also include effoytthe City staff to provide prime
contracting opportunities for MBES/WBEsS/SBEs. hder to ensure the effective
tracking of these efforts, the following shall bene:

A.

Each contractor shall continuously maintain, comind provide to the Executive
Director of the Council, ohis/her designee, monthly information relatingtsouse of
MBEs/WBEs/SBEs on each City contract. This infaiorashall include without
limitation the following information for each oféhlMBE/WBE/SBE subcontractors
and suppliers utilized by the contractor:

a. A description of the categories of contracts awdrtdeMBESs/WBESs/SBEsS;

b. The dollar value of contracts awarded to MBEs/WEiBd#s; and

c. Contact information for the MBES/WBES/SBEs.

. Additionally, the contractor shall provide infornat regarding its progress toward

attaining the MBE/WBE/SBE goals for the contract.

Within thirty (30) days after the completion of antract in which there were

MBE/WBE/SBE goals, each contractor shall provide Executive Director of the

Council, o his/her designee, with a report that summarizesrformation provided

pursuant to Section (A) above, including withoutitation:

a. The identity of and contact information for each EIB/BE/SBE to whom the
contractor has awarded a subcontract or supplieeagent;

b. The type of work performed or supplies providedehgh subcontractor/supplier;
the dollar value of each of the subcontracts/sepplgreements; and

c. The total percentage of the value of the City attsubcontracted to
MBE/WBE/SBE subcontractors and/or suppliers.
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D. The Purchasing department shall provide the Exeeirector of the Council,ro
his/her designee, with information regarding ewv@ity contract on which the prime
contractor is an MBE/WBE/SBE, or on which an MBE/¥®/BBE is part of a joint
venture or strategic partnership team serving @ptime contractor. The information
shall include the name and contact informatiorhefMBE/WBE/SBE, the type of
contract, and the dollar value of the contract.

E. The Purchasing department and all other departnpentaining thereto, and/or the
City’s contracted Procurement Card vendor shaligemonthly reports of City
spending with MBEs/WBESs/SBEs. The Executive Dinedif the Council, ohis/her
designee, will make available, and cause to be krtovall City departments, MBE,
WBE, and SBE directories for use specifically fooéurement Card purchases.

F. The Council shall prepare and present to the Ciiyn@ission quarterly consolidated
reports based on a compilation and analysis ofdperts submitted by each
contractor and information from the relevant deparits regarding the City's use of
MBEs/WBEs/SBEs as prime contractors and subcowtteictThe consolidated
reports will identify and assess the awards anangsys to MBEsS/WBESs/SBESs of
City contracts, prime contractors' use of MBE/WBBESsubcontractors and
suppliers, prime contractors' progress in achieWE/WBE/SBE subcontract
goals, and other MBE/WBE/SBE development and cohirg efforts. Specifically,
the Executive Director of the Councik, lbis/her designee, will maintain records and
prepare reports showing information such as, butimited to:

a. Awards and payments to MBEs/WBEs/SBEs prime cotdgracsubcontractors
and suppliers, including names of contractors amd@ntractors, nature of the
work/services performed, and the percentage of MEEE/SBE participation per
contract. The Council will obtain regular repontsm prime contractors on their
progress in meeting contractual MBE/WBE/SBE comreitis;

b. Specific efforts by contractors to identify and asvaontracts to
SBEs/MBESs/WBEsS;

c. Copies of direct mailings by contractors to MBES/BH5SBES;

d. City contracts awarded to MBE/WBE/SBE prime corniveg in which a
MBE/WBE/SBE was a joint venture partner or paraaghentor-protége team.
This information shall include, without limitatiothe name and contact
information of the MBES/WBES/SBESs, the type of cant, and the dollar value
of the contract;

e. Pre-bid information as it relates to minority aediale business opportunities;

f. Requests for assistance from MBEs/WBESs/SBEs irttenlaa bidding/proposing
on City contracts and subcontracts;

g. Workshops, seminars and training programs conddoted BEs/WBESs/SBEsS;

h. Efforts to assist MBES/WBEs/SBEs in acquiring bagdand insurance; and

i. Any additional information gained through Outreacid Business Assistance by
the Council.

G. The Council will submit an annual MBE/WBE/SBE dey@inent report to the City
Commission. These reports shall include a summittyeoinformation described in

18



Section (E) above, plus an analysis of the totdadwalue of City
contracts/subcontracts awarded to MBEs/WBEs/SBEsglthe preceding year,
categorized by prime contracting dollars, subcaitng dollars, and supplier dollars.
The percentage of the total dollar value of cosragvarded to MBES/WBES/SBESs
during the preceding year as compared to the dolédr value of all contracts
awarded during the preceding year shall also beighed.

. Public Records Requests under the Freedom of Irdtbom Act are governed by the
City’s policy for these requests.

1) Format of the Request can be Written or Verbal

(NOTE: Public Information Request Forms can be ioleththrough the Public
Affairs Office at 333-3614; through the City empéaylntranet website at:
http://cityweb/sites/paf/Documents/Public%20Infotrna%20Request%20Form_
04-11.pdf; or through the City’s external Intermegbsite at:
http://www.cityofdayton.org/departments/pa/Docunséptiblic%20Information%
20Request%20Form_04-11.pdf

To view the complete Public Information Policy,itiis
http://cityweb/sites/paf/Documents/PIR%20Polic§-0®%20Intranet.pdf

Outreach and Business Assistance to Subcontracto rs by the Council
(Section 35.376).

To ensure that opportunities to participate on Cagtracts are available to the widest
feasible universe of interested, available, andifigd businesses, the Council shall
develop and implement a written comprehensive aatrggrogram aimed at increasing
MBE/WBE/SBE business participation in the City’snt@acting and procurement
process. This program may include, without linntat any or all of the following:

A. The Council may disseminate at community everasietishows, and other

appropriate business functions, and publish atlaegntervals, in print and in
electronic media (including publications or eleaimomedia targeted to
MBEs/WBEs/SBES) information describing the PEP #edfunctions of the Council.

. The Council may establish a procedure to engagentinuous recruitment and
outreach efforts directed at business assistamy@anmations, led by the Minority
Business Assistance Center, the Associated GeGerdtactors of Ohio (West
Central Ohio Division), the South Central Ohio Miityp Supplier Development
Council, and others, to increase the pool of bissies available to do business with
the City. The Council may identify suppliers thghuregional business development
organizations and participation at various tradmash) supplier diversity groups, and
work with various local, state, and national supptievelopment councils and
organizations.
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. The Council may disseminate at community evendsietishows, and other
appropriate business functions, and publish atlaegntervals, in print and in
electronic media, information identifying ongoingntracting opportunities with the
City, and providing contact information by whichdimesses may obtain additional
information from the office of the Council. To te&tent feasible, the Council may
enter into arrangements to share data regardingnipg City projects, and
subcontracting opportunities on the projects, wither businesses and agencies or
jurisdictions in the Dayton region.

. The Council may assist businesses in submitting fudeligible projects by
disseminating information in print and electromaerh, by providing individualized
counseling, and/or by conducting seminars regartfiagrocess for submitting a bid
and how to conduct business on a City project.

. The Council may actively encourage businessedd¢adthe pre-bid conferences,
providing face-to-face and one-on-one meeting dppdies with employees of the
City divisions and departments that are involvethwle contracting and
procurement process. The Council shall estabhshimplement training and
awareness programs with the employees of City dmeats to educate them with
regard to increasing utilization of a wide arraypbakinesses. The Council will
include training and awareness activities in itartgrly report to the Commission.

. The Council may provide information and advicelhte various procurement
departments regarding the effectiveness of cubieluing procedures in facilitating
bidding on eligible projects with the widest fedsibiniverse of interested businesses.
This information may include suggestions regardiog to arrange solicitations,
times for the presentation of bids, quantitiescgmations, and delivery schedules, in
ways that facilitate the participation of all irested businesses. In this regard, the
Council may provide and encourage feedback frontraotors and subcontractors
regarding every aspect of the City’s procuremeatess, and may establish a system
to allow for anonymous comments to be sent thrabhghmail and gathered in other
ways.

. The Council may create workshops for businessegddowith the Dayton region on
how to compete in the private sector, includingieglon marketing, soliciting, and
preparing a bid. The Council may establish a @ogthat will incorporate business
and entrepreneurial training and assistance magtomatchmaking, individual
consulting, and regular training workshops and sansi To accomplish this, the
Council may reach out to and collaborate with thadvity Contractors Business
Assistance Program, regional higher educationaitui®ns, and local, state, and
national supplier development councils and orgdiuna.

. The Council may develop communications and oth&tem materials that are meant

to encourage and provide information to contractoligcrease their utilization of
subcontractors. In addition, the Council may spomgtworking events that allow
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businesses to meet each other and that createpantamty for contractors to discuss
with subcontractors their upcoming needs.

I.  The Council may establish policies to prohibit disgnation in the provision of
credit or bonding regarding City contracts.

J. The Council may work with existing service provislén the Dayton region to:

a. Develop a technical assistance program to prepaad businesses to compete
for specific contracts;

b. Implement and monitor a supportive services progi@aaevelop and improve
immediate and long term business management, ré&eaping, and financial and
accounting capability for businesses;

c. Develop and provide services to help businessesowegheir long term
development, increase their opportunities to pigeie in a variety of kinds of
work, handle increasingly significant projects, autiieve self-sufficiency;

d. Establish a program to assist new, start-up, orgimg businesses; and,

e. Assist businesses in developing their capabilityttiize technology and conduct
business through electronic media.

K. The Council may create and maintain records osuddtontractor participation on
City projects. The Council may perform investigas regarding the actual
utilization of subcontractors during the term of ttontract as compared to the
anticipated use of subcontractors at the time @Sbbmittal. Subcontractors shall
report the amount of work they anticipate perforgnim the contract and will report
the actual work performed and the amount billetle Touncil will allow
subcontractors to confirm the status of their sub@ets and the payments received
thereunder.

L. The Council may continue to develop its websitpriavide general information on
doing business with the City, on the bid processhaw to get certified, a directory
of MBES/WBES/SBEs, a calendar of events, bid listd,status reports, solicitation
notices, and to provide downloadable forms andrappropriate information. In
addition, names of contractors that have been aga@ity contracts may be posted
on the website to allow a business to target thairketing efforts to contractors that
have worked with the City.

M. The Council shall establish a mechanism by whiblisiness can file an

administrative complaint with the City if it belies that a prime contractor or the City
is discriminating in the award of contracts or suticacts.

Certification of MBEs, WBEs and SBEs (Section 35  .40).

The certification process is the responsibilityled Executive Director of the Council.
All inquiries concerning the certification processll be directed to the Executive
Director of the Council or his/her designee.
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A. To ensure maximum availability and capacity of MBB&Es and SBEs in the PEP,
the Executive Director of the Council or his/hesid@ee may accept cross-
certification or reciprocity certification with S&and other MBE, WBE, SBE,
EDGE, or DBE programs. The Executive Director @& @ouncil or his/her designee
shall ensure that those State or other certifiogtimgrams apply certification
standards and review procedures which are not gistamt with the PEP certification
standards. Companies certified through these atvéification programs shall be
limited to companies located within the State ofdOh

B. Every business seeking certification has an affivealuty to disclose all
information material to the certification procesgtie Executive Director of the
Council, or his/her designee. Each business iadby the affirmative duty to
disclose all information material to the certificet process at all times during its
participation in any and all PEP programs. Theratitive duty of disclosure
includes, but is not limited to, changes in a bes#’s circumstances regarding its
continued eligibility for certification. Failur@tdisclose information material to the
certification process as required by this sectiay mesult in the denial of or removal
from certification in accordance with Sections 8.8nd/or 3.0.5.

6.01 Standard Certification Process for SBEs. (Sect ion 35.40)

A. A business seeking certification as a SBE must sdmmapplication to the City on a
form approved and provided by the Council, affirgnimder penalty of perjury that
the business qualifies as such. In order to qualfan SBE, the potential SBE owner
must demonstrate:

a. That the businesses gross revenues meet the nregmit® as defined in Section
35.35 of the Revised Code of General Ordinances;

b. That the personal net worth of each owner doegxweed Seven Hundred Fifty
Thousand Dollars ($750,000) exclusive of the valihe owner’s interest in the
SBE and the individual's equity in his or her prnignplace of residence. For the
purposes of this section, an individual's persaeaworth includes only his or
her own share of assets held jointly or as commgymdperty with the
individual's spouse;

c. That the SBE owner(s) listed on the certificatipplacation own and control the
business.

B. The Executive Director of the Council, or his/hesdjnee, may also, if it deems
necessary, perform an on-site review of the paaeBtBE prior to approving an
application for certification.

C. The Executive Director of the Council, or his/hesinee, will certify the applicant
SBE, or provide the applicant with written justéton of denial, within thirty (30)
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days after the date that the Executive DirectahefCouncil, or his/her designee,
receives a satisfactorily completed applicatiomfrihe applicant.

D. The Executive Director of the Council, or his/hesinee, will review and evaluate
applications and may reject an application basednanor more of the following:

a. The applicant does not meet the requirements foification as an SBE as set
forth in Section 35.35 of the Revised Code of Gan@rdinances;

b. The application is not satisfactorily completedhaita reasonable period of time,
as determined by the Executive Director of the @duar his/her designee;

c. The application contains false information; or,

d. The applicant does not provide required informatrononnection with the
certification review conducted by the Executivedgior of the Council, or his/her
designee.
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6.02 Standard Certification Process for MBEs and WB  Es (Section 35.40)

A. A business seeking certification as a MBE or WBEstaubmit a written
certification application on a form approved andvied by the Executive Director
of the Council, or his/her designee.

a.

In the case of an MBE, the owner must be a memibgmnanority group as
defined in Section 35.35 of the Revised Code ofdéearOrdinances, and the
business must conform to the definition of an MBEafined in Section 35.35 of
the Revised Code of General Ordinances. In the @las&VBE, the business must
conform to the definition for such as defined irctgen 35.35 of the Revised
Code of General Ordinances;

The business’ gross receipts must not exceed Fhirtge Million Five Hundred
Thousand Dollars ($33,500,000) for General ConstracFifteen Million

Dollars ($15,000,000) for Specialty Trades, ande€ifi Million Dollars
($15,000,000) for Services. The business must havamployee count of one
hundred (100) or less for certification in Goods;

The personal net worth of each owner must not ek8sven Hundred Fifty
Thousand Dollars ($750,000) exclusive of the valihe owner’s interest in the
MBE or WBE and the individual's equity in his orlpgimary place of residence.
For the purposes of this section, an individuasspnal net worth includes only
his or her own share of assets held jointly oraasraunity property with the
individual's spouse;

The MBE or WBE owner(s) listed on the certificatiapplication must own and
control the business.

B. The Executive Director of the Council, or his/hesdjnee, may also, if it deems
necessary, perform an on-site review of the paaéeMBE or WBE prior to
approving an application for certification.

C. The Executive Director of the Council, or his/hesinee, will certify the applicant
MBE or WBE or provide the applicant with writtersjification of denial, within
thirty (30) days after the date that the Execubwector of the Council, or his/her
designee, receives a satisfactorily completed egipdin from the applicant.

D. The Executive Director of the Council, or his/hesdnee, will review and evaluate
applications and may reject a MBE or WBE applicatiased on one or more of the
following:

a.

b.

The applicant does not meet the requirements ftification as a MBE or WBE

as set forth in Section 35.35 of the Revised Cddgemeral Ordinances;

The application is not satisfactorily completedhaita reasonable period of time,

as determined by the Executive Director of the @duar his/her designee;

1) The application contains false information; or,

2) The applicant does not provide required informatrononnection with the
certification review conducted by the Executivedator of the Council, or
his/her designee.

24



6.03 Registration Process for Dayton Local Small Bu  siness (Section 35.43)

A business seeking registration as a Dayton Loo@!SBusiness Enterprise (DLSB)
must submit a written application on a form apprbaad provided by the Executive
Director of the Council, or his/her designee.

In order to qualify as a DLSB, the potential comparust meet the certification
standards of the MBE, WBE or SBE programs in Sac3$.40 of the Revised Code of
General Ordinances, and conform to the definitiba DLSB for such as defined in
Section 35.35 of the Revised Code of General Ontiest and, demonstrate that the
business:

A.

Is certified by the Executive Director of the Coilnor his/her designee, as a MBE,
WBE, and/or SBE;

Is a Dayton Local Business as defined by SectioB336f the Revised Code of
General Ordinances; and

Is a General Construction contractor which

a. Has annual average gross receipts for each ofrdoeging three (3) years of not
more than fifteen million dollars ($15,000,000); or

b. Inthe case of a business engaged in SpecialtyeTaad Services has annual
average gross revenue for each of the immediatelseding three (3) years of
not more than five million dollars ($5,000,000);

Demonstrate that the DLSB owner(s) listed on tlygsteation application “owns”
and “controls” the business.

The Executive Director of the Council, or his/hesmjnee, may also, if it deems
necessary, perform an on-site review of the paeBti.SB owner’s business prior to
approving an application for registration.

The Executive Director of the Council, or his/hesijnee, will register the applicant
DLSB or provide the applicant with written just#iton of denial, within thirty (30)
days after the date that the Executive DirectahefCouncil, or his/her designee,
receives a satisfactorily completed applicatiomfrihe applicant.

. The Executive Director of the Council, or his/hesidnee, will review and evaluate

applications and may reject a DLSB application das®one or more of the
following:

a. The applicant does not meet the requirementseiification as a MBE, WBE,
SBE or registrant as a DLSB as set forth in thigtiSe and Section 35.35 and
35.44;
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6.04

6.05

b. The application is not satisfactorily completedhi a reasonable period of time,
as determined by the Executive Director of the @duar his/her designee;

c. The application contains false information; or,

d. The applicant does not provide required infornratroconnection with the
certification review conducted by the Executivedgator of the Council, or his/her
designee.

The Council shall process DLSB applications anceajgpand render determinations
regarding DLSB registrations in a manner consistetiit the other PEP certification
categories (MBEs, WBEs and SBES).

How are burdens of proof allocated in the cert ification process?

A.

In determining whether to certify a business agilale to participate as a MBE,
WBE, or SBE, Executive Director of the Council as/her designee applies the
standards of this subpart.

. The business seeking certification has the burdelemonstrating to the Executive

Director of the Council or his/her designee, byeppnderance of the evidence, that
it meets the requirements of the PEP Ordinanceezamy group membership,
business size, ownership, and control.

The Executive Director of the Council or his/hesig@ee must make determinations
concerning whether individuals and firms have rhetrtburden of demonstrating
group membership, ownership and control by consideall the facts in the record,
viewed as a whole.

What rules govern minority group membership de terminations?

A.

If the Executive Director of the Council or his/ldasignee has reason to question
whether an individual is a member of a minorityugq the Executive Director of the
Council or his/her designee must require the imigl to demonstrate, by a
preponderance of the evidence, that he or shenismaber of the group.

In making such a determination, the Executive Raeof the Council or his/her
designee must consider whether the person hasmeself out to be a member of
the group over a long period of time prior to apgiion for certification and whether
the person is regarded as a member of the grotipetmelevant community. HRC
may require the applicant to produce appropriatagentation of group
membership.

HRC decisions concerning membership in a desigrgi®ap are subject to the
certification appeals procedure.
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6.06 What rules govern business size determinations  ?

To be an eligible MBE, WBE, or SBE, a businessl(dmg its affiliates) must be
conform to the definition of each, as stated inRE#> Ordinance.

6.07 What rules govern determinations of ownership?

A. In determining ownership of a business, the Exgeudirector of the Council or
his/her designee must consider all the facts ir¢herd, viewed as a whole.

B. To be an eligible MBE a business must be at lehgtescent owned by one or more
members of a Minority Group.

a. Inthe case of a corporation, one or more membieaginority Group must own
at least 51 percent of the each class of votingkstatstanding and 51 percent of
the aggregate of all stock outstanding, In the chsecorporation, one or more
members of a Minority Group must own at least S5t@at of the each class of
voting stock outstanding and 51 percent of the eggape of all stock outstanding
and the management and daily business operatidhg cbrporation must be
controlled by one or more members of a Minority Gro

b. In the case of a partnership, 51 percent of eaadsaf partnership interest must
be owned by one or more members of a Minority Gr&uyzh ownership must be
reflected in the firm's partnership agreement.

c. Inthe case of a limited liability company, at lea$ percent of each class of
member interest must be owned by one or more menaber Minority Group.

C. To be an eligible WBE a business must be at |Ieagiecent owned by one or more
women.

a. Inthe case of a corporation, one or more womert owas at least 51 percent of
the each class of voting stock outstanding andesdéemt of the aggregate of all
stock outstanding, and the management and daiipdgsoperations of the
corporation must be controlled by one or more women

b. In the case of a partnership, 51 percent of eaadsaf partnership interest must
be owned by one or more women. Such ownership beuggflected in the firm's
partnership agreement.

c. Inthe case of a limited liability company, at lea$ percent of each class of
member interest must be owned by one or more women.

D. The business’ ownership by members of a Minoritgupror women must be real,
substantial, and continuing, going beyond pro foawaership of the business as
reflected in ownership documents. The Minority Gran women owners must enjoy
the customary incidents of ownership, and shatbkanisks and profits
commensurate with their ownership interests, asothstnated by the substance, not
merely the form, of arrangements.
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E. All securities that constitute ownership of a bessshall be held directly by one or
members of a Minority Group or women. Except ayvjgied in this paragraph (d), no
securities or assets held in trust, or by any gaarfbr a minor, are considered as
held one or members of a Minority Group or womedetermining the ownership of
a business. However, securities or assets hetdshdre regarded as held by a one or
members of a Minority Group or women for purposkedetermining ownership of
the business, if:

a. The beneficial owner of securities or assets heldust is a one or members of a
Minority Group or women, and the trustee is the samanother such individual;
or

b. The beneficial owner of a trust is a one or membéesMinority Group or
women who, rather than the trustee, exercisesteféecontrol over the
management, policy-making, and daily operationai/aies of the business.
Assets held in a revocable living trust may be ¢edmnly in the situation where
the same one or members of a Minority Group or wois¢he sole grantor,
beneficiary, and trustee.

F. The contributions of capital or expertise by onen@mbers of a Minority Group or
women to acquire their ownership interests museheand substantial. Examples of
insufficient contributions include a promise to trisute capital, an unsecured note
payable to the business or an owner who is nobomegembers of a Minority Group
or women, or mere participation in a businessvdies as an employee. Debt
instruments from financial institutions or otheganizations that lend funds in the
normal course of their business do not render mbss ineligible, even if the
debtor's ownership interest is security for thenloa

G. The following requirements apply to situations ihigh expertise is relied upon as
part of one or members of a Minority Group or wono@mer’s contribution to
acquire ownership:

a. The owner’s expertise must be
ii. In a specialized field,;

iii. Of outstanding quality;
iv. In areas critical to the business’ operations;
v. Indispensable to the business’ potential success;
vi. Specific to the type of work the business perforams]
vii. Documented in the records of the business. Thesed® must clearly show
the contribution of expertise and its value toltsiness.

b. The individual whose expertise is relied upon ningste a significant financial
investment in the business.

c. The Executive Director of the Council, or his/hesiginee shall deem as held by
one or members of a Minority Group or women, forgmses of determining
ownership, all interests in a business or otheztassbtained by the individual:
i. As the result of a final property settlement orrt@uder in a divorce or legal

separation, provided that no term or conditionhaf &greement or divorce
decree is inconsistent with this section; or
ii. Through inheritance, or otherwise, because of #atdof the former owner.
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H. The Executive Director of the Council, or his/hesmnee shall presume as not
being held by one or members of a Minority Groupvomen, for purposes of
determining ownership, all interests in a busiressther assets obtained by the
individual as the result of a gift, or transfer atit adequate consideration, from any
non-members of a Minority Group or a male who is:

a. Involved in the same business for which the indmaids seeking certification, or
an affiliate of that business;

b. Involved in the same or a similar line of business;

c. Engaged in an ongoing business relationship wihbtisiness, or an affiliate of
the business, for which the individual is seekiagitication.

l. To overcome this presumption and permit the intsresassets to be counted, the
disadvantaged individual must demonstrate to HRQ|dar and convincing
evidence, that:

a. The gift or transfer to one or members of a Mino@Giroup or women was made
for reasons other than obtaining certification &4BE or WBE; and

b. One or members of a Minority Group or women acyuetintrols the
management, policy, and operations of the busimegwithstanding the
continuing participation of a non-Minority Group wrale individual who
provided the gift or transfer.

J. The Executive Director of the Council, or his/hesdinee must apply the following
rules in situations in which marital assets forivagis for ownership of a firm:

a. When marital assets (other than the assets ofusiadss in question), held jointly
or as community property by both spouses, are tesadquire the ownership
interest asserted by one spouse, the ExecutivetDiref the Council, or his/her
designee must deem the ownership interest in teméss to have been acquired
by that spouse with his or her own individual reses, provided that the other
spouse irrevocably renounces and transfers allsrighthe ownership interest in
the manner sanctioned by the laws of the stateniohweither spouse or the firm
is domiciled. The Executive Director of the Counoil his/her designee shall not
count a greater portion of joint or community prapessets toward ownership
than state law would recognize as belonging taMherity Group or woman
owner of the applicant firm.

b. A copy of the document legally transferring ando@mcing the other spouse'’s
rights in the jointly owned or community assetsdugeacquire an ownership
interest in the firm must be included as part effirm's application for MBE, or
WBE certification.

K. The Executive Director of the Council or his/hesideee, may consider the
following factors in determining the ownership dbasiness. However, the
Executive Director of the Council, or his/her desig must not regard a contribution
of capital as failing to be real and substantiafjrad a business ineligible, solely
because:
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a. One or more members of a Minority Group, or wonaaguired his or her
ownership interest as the result of a gift, or$fanwithout adequate
consideration, other than the types set forth nagraph (h) of this section;

b. There is a provision for the co-signature of a Sgowho is not a member of a
Minority Group or a woman on financing agreemeaotsitracts for the purchase
or sale of real or personal property, bank sigratarrds, or other documents; or

c. Ownership of the business in question or its agsetansferred for adequate
consideration from a spouse who is not a membarMmority Group or a
woman to a spouse who is such an individual. Is thse, the Executive Director
of the Council, or his/her designee must give palairly close and careful
scrutiny to the ownership and control of a businessnsure that it is owned and
controlled, in substance as well as in form, by onmore members of a Minority
Group or women.

6.08 What rules govern determinations concerning co ntrol?

A. In determining whether minority or women ownersteolna business, HRC must
consider all the facts in the record, viewed ashale:

B. Only an independent business may be certifiedMBR, WBE or SBE. An
independent business is one the viability of widoks not depend on its relationship
with another business.

a. In determining whether a potential MBE, WBE or SBEnN independent
business, HRC must scrutinize relationships with-NMBE, WBE, and SBE
firms, in such areas as personnel, facilities, maeint, financial and/or bonding
support, and other resources.

b. HRC must consider whether present or recent emgkygloyee relationships
between the minority or female owner(s) of the pp& MBE and non-MBE or
WBE firms or whether persons associated with nonEMB WBE firms
compromise the independence of the potential MB®/BE.

c. HRC must examine the business’ relationships wiittmgy contractors to
determine whether a pattern of exclusive or printiglings with a prime
contractor compromises the independence of thenpat®IBE, WBE or SBE.

d. In considering factors related to the independeafieepotential SBE, MBE or
WBE, HRC must consider the consistency of relatigps between the potential
MBE, WBE, or SBE and non-MBEs, WBEs and SBEs withnmal industry
practice.

C. An MBE, WBE, or SBE must not be subject to any fatr informal restrictions
which limit the customary discretion of the ownegbed upon to obtain certification.
There can be no restrictions through corporatetehprovisions, by-law provisions,
contracts or any other formal or informal deviceg(, cumulative voting rights,
voting powers attached to different classes ofkstemployment contracts,
requirements for concurrence by non-disadvantagegrs, conditions precedent or
subsequent, executory agreements, voting trustisiateons on or assignments of
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voting rights) that prevent the owners whose stetuslied upon to obtain
certification, without the cooperation or vote ofyanon-disadvantaged individual,
from making any business decision of the firm. Tgasagraph does not preclude a
spousal co-signature on documents.

. The owners whose status is relied upon to obtatification must possess the power

to direct or cause the direction of the managerardtpolicies of the business and to

make day-to-day as well as long-term decisions atiers of management, policy

and operations.

a. An owner whose status is relied upon to obtainfegation must hold the highest
officer position in the company (e.g., chief exéoeibfficer or president).

b. In a corporation, an owner whose status is relgahuo obtain certification must
control the board of directors.

c. Inapartnership, one or more owners whose siattetied upon to obtain
certification must serve as general partners, wothitrol over all partnership
decisions.

. Individuals whose status is not relied upon to wbt¢artification may be involved in
an MBE, WBE or SBE as owners, managers, emplogteskholders, officers,
and/or directors. Such individuals must not, howgepessess or exercise the power
to control the business, or be disproportionateponsible for the operation of the
business.

. An owner whose status is relied upon to obtainfezation may delegate various
areas of the management, policymaking, or dailyatpens of the business to other
participants in the business, regardless of whdttese participants are minority or
female. Such delegations of authority must be rabls; and the owner(s) whose
status is relied upon to obtain certification nmesain the power to hire and fire any
person to whom such authority is delegated. Theagesial role of the owner(s)
whose status is relied upon to obtain certificatiothe business’ overall affairs must
be such that the recipient can reasonably con¢hate¢hose owners exercise control
over the business’ operations, management, andypoli

. An owner whose status is relied upon to obtainfogation must have an overall
understanding of, and managerial and technical etemge and experience directly
related to, the type of work in which the businisssngaged and the business’
operations. An owner whose status is relied upabtain certification is not
required to have experience or expertise in evetigal area of the business’
operations, or to have greater experience or ggpart a given field than managers
or key employees. An owner whose status is relgmhuo obtain certification must
have the ability to intelligently and critically awate information presented by other
participants in the business' activities and toth&einformation to make independent
decisions concerning the business’ daily operatioreagement, and policymaking.
Generally, expertise limited to office managemadtninistration, or bookkeeping
functions unrelated to the principal activitiesloé business is insufficient to
demonstrate control.
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H. If state or local law requires the persons to heaparticular license or other
credential in order to own and/or control a certgjpe of business, then an owner
whose status is relied upon to obtain certificatbbthe MBE, WB or SBE must
possess the required license or credential. & statocal law does not require such a
person to have such a license or credential toawvador control a business, HRC
must not deny certification solely on the grounattine person lacks the license or
credential. However, HRC may take into accountaiheence of the license or
credential as one factor in determining whetherotvaer whose status is relied upon
to obtain certification actually controls the biess.

a. HRC may consider differences in remuneration betvike owner whose status
is relied upon to obtain certification and othertjggpants in the business in
determining whether to certify a business as a MBBE or SBE. Such
consideration shall be in the context of the dubiethe persons involved, normal
industry practices, the business’ policy and pcactioncerning reinvestment of
income, and any other explanations for the diffeesrproffered by the business.
HRC may determine that a business is controlledrbgwner whose status is
relied upon to obtain certification although thatn@r's remuneration is lower
than that of some other participants in the busines

b. In a case where a non-minority or male individwairierly controlled the
business, and a minority or female individual namtcols it, HRC may consider
a difference between the remuneration of the foramer current controller of the
business as a factor in determining who contradbtlsiness, particularly when
that non-minority or male remains involved with thésiness and continues to
receive greater compensation than the minorityordie.

I. In order to be viewed as controlling a businesswner whose status is relied upon
to obtain certification cannot engage in outsid@kyment or other business
interests that conflict with the management oflibisiness or prevent the individual
from devoting sufficient time and attention to &féairs of the business to control its
activities. For example, absentee ownership ofsnegs or part-time work in a full-
time business does not constitute control. Howeaindividual could be viewed as
controlling a part-time business that operates onlgvenings and/or weekends, if
the individual controls it all the time it is opéray.

a. An owner whose status is relied upon to obtainfegation may control a
business even though one or more of the indiviguralmediate family members
(whose status is not relied upon to obtain cedtfan) participate in the business
as a manager, employee, owner, or in another dgp&sicept as otherwise
provided in this paragraph, HRC must make a juddrabaut the control the
owner whose status is relied upon to obtain cediifon exercises vis-a-vis other
persons involved in the business, without regandttether or not the other
persons are immediate family members.

b. If HRC cannot determine that the owner whose stetuelied upon to obtain
certification -- as distinct from the family as &eVe -- control the business, then
the owner whose status is relied upon to obtaitification has failed to carry

32



their burden of proof concerning control, even tjlothey may participate
significantly in the business’ activities.

. Where a business was formerly owned and/or coettdlly a non-minority or woman

individual (whether or not an immediate family mesm ownership and/or control

were transferred to a minority or woman, and thoat-minority or woman remains

involved with the business in any capacity, theaniy or woman now owning the

business must demonstrate to HRC, by clear andrting evidence, that:

a. The transfer of ownership and/or control was madedasons other than
obtaining certification as a MBE or WBE; and

b. The minority or woman owner actually controls thanmagement, policy, and
operations of the business, notwithstanding theilcoimg participation of a non-
minority or woman who formerly owned and/or contedlthe business.

. In determining whether a business is controllea$yninority or women owners,
HRC may consider whether the business owns equipnesessary to perform its
work. However, HRC must not determine that a bussng not controlled by

minority or women owners solely because the busitezses, rather than owns, such
equipment, where leasing equipment is a normalstrgyoractice and the lease does
not involve a relationship with a prime contraaborother party that compromises the
independence of the business.

HRC must grant certification to a business onlydpecific types of work in which
the minority or women owners have the ability tarol the business. To become
certified in an additional type of work, the busiseneed demonstrate to HRC only
that the minority and women owners are able torobtite business with respect to
that type of work. HRC may not, in this situatioequire that the business be
recertified or submit a new application for cedéiion, but HRC must verify the
minority or women owner’s control of the businesshe additional type of work.

. A business operating under a franchise or licegseeanent may be certified if it
meets the standards in this subpart and the fregichr licenser is not affiliated with
the franchisee or licensee. In determining whe#ifidration exists, HRC should
generally not consider the restraints relatingamdardized quality, advertising,
accounting format, and other provisions imposetherfranchisee or licensee by the
franchise agreement or license, provided thatrdmechisee or licensee has the right
to profit from its efforts and bears the risk odsaccommensurate with ownership.
Alternatively, even though a franchisee or licenseg not be controlled by virtue of
such provisions in the franchise agreement or $ieeaffiliation could arise through
other means, such as common management or excessikietions on the sale or
transfer of the franchise interest or license.

. In order for a partnership to be controlled by nmiityoor women individuals, no non-
minority or women partners may have the power, euththe specific written
concurrence of the minority or women partner(sdotractually bind the
partnership or subject the partnership to conatort liability.
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6.09

6.10

. The minority and women individuals controlling asimess may use an employee

leasing company. The use of such a company ddgeedude the minority or
women individuals from controlling the businesghiéy continue to maintain an
employer-employee relationship with the leased eyg#s. This includes being
responsible for hiring, firing, training, assignjrand otherwise controlling the on-
the-job activities of the employees, as well aBndte responsibility for wage and tax
obligations related to the employees.

What are other rules affecting certification?

A.

Consideration of whether a business performs a cenciglly useful function or is a
regular dealer pertains solely to counting parétign toward MBE, WBE, and SBE
goals of businesses that have already been cdré§eVIBEs, WBES, or SBEs. HRC
must not consider commercially useful function essin any way in making
decisions about whether to certify a business8g&, WBE, or SBE.

. HRC may consider, in making certification decisionkether a business has

exhibited a pattern of conduct indicating its inkgrhent in attempts to evade or
subvert the intent or requirements of the MBE, WBESBE programs.

. HRC must evaluate the eligibility of a businesgloa basis of present circumstances.

HRC must not refuse to certify a business baseslysoh historical information
indicating a lack of ownership or control of thesmess by minorities or women at
some time in the past, or of the historical sizéhefbusiness, if the business currently
meets the certification standards and requiremé&ldsmust HRC refuse to certify a
business solely on the basis that it is a newlmnéat business.

SBE, MBE, and WBE businesses and businesses sadidig WBE, SBE and
DLSB certification shall cooperate fully with HR@quests for information relevant
to the certification process. Failure or refusgbtovide such information is a ground
for a denial or removal of certification.

HRC must not require a business to be prequaléged condition for certification
unless the contracting City Department requirebadinesses that participate in its
contracts and subcontracts to be prequalified.

Recertification Process

A.

MBE, WBE or SBE certification is valid for a periad two (2) years from the date of
certification. Prior to the expiration of the twear period, a business that desires to
be recertified shall:

a. Return a completed recertification form, as prodithg the Council, to the office
of the Executive Director of the Council, or hig/ldesignee, sixty (60) days prior
to the expiration of the certification; and

b. Meet the requirements specified in Sections 6.@axr6.02 for certification as a
MBE, WBE, or SBE.
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6.11 Certification Denials

6.12

A.

When the Executive Director of the Council, or hes/designee, denies a request by
an applicant business which is not currently dediby the Council, to be certified as
a MBE, WBE, or SBE, the business must be provideditten explanation of the
reasons for the denial, specifically referencirgeliidence in the record that supports
each reason for the denial. All documents and attfiermation on which the denial

is based must be made available to the applicanequest.

When a business is denied certification, a timépesf twelve (12) months must
elapse before the business may reapply for cextifin. The time period for
reapplication begins to run on the date the wrigeplanation is received by the
business.

. When the Executive Director of the Council, or hes/designee, makes a denial of

certification concerning a business, the businesg appeal the denial to the Council
under Section 3.06.

Certification Removals

A.

B.

Ineligibility complaints.

a. Any person may file a written complaint allegingtla currently-certified MBE,
WBE, or SBE is ineligible for certification. Themplaint must specify the
alleged reasons why the business is ineligible. BXecutive Director of the
Council, or his/her designee, is not required wepta general allegation that a
business is ineligible or an anonymous complaihe domplaint may include any
information or arguments supporting the complailsaagsertion that the business
is ineligible and should not continue to be ceztifi

b. The Executive Director of the Council, or his/hesdjnee, must review records
concerning the business, any material providechbybuisiness and the
complainant, and other available information. Thixe&utive Director of the
Council, or his/her designee, may request additioi@mation from the
business or conduct any other investigation thatheedeems necessary.

If it is determined, based on this review, that¢his reasonable cause to believe that
the business is ineligible, the Executive Direabthe Council, or his/her designee,
must provide written notice to the business settimth the reasons for the proposed
determination. If it is determined that such readde cause does not exist, the
Executive Director of the Council, or his/her desg, must notify the complainant
and the business in writing of this determinatiad ¢he reasons for it. All statements
of reasons for findings on the issue of reasonedalise must specifically reference
the evidence in the record on which each reasbassd.
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C. Recipient-initiated proceedings.

a.

A business has an affirmative duty to inform the&ixive Director of the
Council, or his/her designee, of any changes iniitsimstances or other
information that impacts its continued eligibilfiyr certification.

If, based on notification by the business of a ¢geain its circumstances or other
information that comes to the Executive Directothe Council, or his/her
designee’s, attention, it is determined that thiereasonable cause to believe that
a currently certified business is ineligible, theeEutive Director of the Council,
or his/her designee, will provide written noticethh@ business that it proposes to
find the business ineligible, setting forth thes@as for the proposed
determination.

The statement of reasons for the finding of realsleneause will specifically
reference the evidence in the record on which esa$on is based.

D. When the Executive Director of the Council, or hes/designee, notifies a business
that there is reasonable cause to remove its giigitas provided in section (B) or
(C) herein, the Executive Director of the Counailhis/her designee, will give the
business an opportunity for an informal hearingylaich time the business may
respond to the reasons for the proposal to rentevaigibility in person and provide
information and arguments concerning why it shaaldain certified.

a.

In such a proceeding, the Executive Director ofGoencil, or his/her designee,
bears the burden of proving, by a preponderantieeo¢vidence, that the business
does not meet the certification standards.

The Executive Director of the Council, or his/hes@jnee, must maintain and
retain a complete record of the hearing, by anyne@@ceptable under state law
for the retention of a verbatim record of an adstiaitive hearing.

The business may elect to present information aganaents in writing, without
attending the hearing. In such a situation, thecktiee Director of the Council,
or his/her designee, bears the same burden oingrby a preponderance of the
evidence that the business does not meet theicatith standards as the
Executive Director of the Council, or his/her desg, would during a hearing.

E. Grounds for decision: The Executive Director of @muncil, or his/her designee,
must not base a decision to remove eligibility ae-nterpretation or changed
opinion of information available at the time of dsrtification of the business. The
Executive Director of the Council, or his/her desg, may base such a decision only
on one or more of the following:

a.

Changes in the business’s circumstances sinceettiaation of the business by
the recipient that render the business unable &t the eligibility standards of
this part;

Information or evidence not available to the Exa@iDirector of the Council, or
his/her designee, at the time the business wadedt

Information that was concealed or misrepresentetthéypusiness in previous
certification actions by a recipient; or
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d. A finding that the Executive Director of the Counor his/her designee’s,
determination to certify the business was factuathpneous.

F. Following a decision regarding removal of certifioa, the Executive Director of the
Council, or his/her designee, must provide thermss written notice of the decision
and the reasons for it, including specific refeesnto the evidence in the record that
supports each reason for the decision. The noticst mform the business of the
consequences of the decision.

G. Upon removing a business's certification, the EkeeDirector of the Council, or
his/her designee, must take the following actions:

a. When a prime contractor has made a commitmensedhe ineligible business,
or the City has made a commitment to use an itdidBE, WBE, or SBE
prime contractor, but a subcontract or contractrfaseen executed before the
issue of the decertification decision providedifoSection E herein, use of the
ineligible business does not count toward the emttygoal or overall goal. The
Executive Director of the Council, or his/her desg, must direct the prime
contractor to meet the contract goal with an elgMdBE/WBE/SBE business or
demonstrate that it has made a good faith effodbtso.

b. If a prime contractor has executed a subcontratt the business before the
Executive Director of the Council, or his/her desg, has notified the business of
its ineligibility, the prime contractor may contimtio use the business on the
contract and may continue to receive credit tovitsrtMBE/WBE/SBE goals for
the business's work. In this case, or in a caseenhe City has let a prime
contract to the MBE/WBE/SBE that was later ruleeligible, the portion of the
ineligible business's performance of the contractaining after it issued the
notice of its ineligibility shall not count towatte overall goal, but may count
toward the contract goal.

i. Exception: If the MBES/WBESs/SBESs ineligibility imased solely by its
having exceeded the size standard during the pegioce of the contract, the
Executive Director of the Council, or his/her desg, may continue to count
its participation on that contract toward overaltlacontract goals.

H. When a business is removed from certificationpreetperiod of twelve (12) months
must elapse before the business may reapply fafication. The time period for
reapplication begins to run on the date the wrigbgplanation is received by the
business.

I.  When the Executive Director of the Council, or hes/designee, makes an

administratively final removal of certification,gtbusiness may appeal the denial to
the Council under Section 6.06.
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6.13 Certification Appeals

A.

If a business is denied certification or has iigikility removed by the Executive
Director of the Council, or his/her designee, itymaake an administrative appeal to
the Council.

A complainant in an ineligibility complaint may agad to the Council if the

Executive Director of the Council, or his/her desg, does not find reasonable cause
to propose removing the business's eligibility,folpwing a removal of eligibility
proceeding, determines that the business is atigibl

. Appeals shall be sent by certified or express toaihe following address: Human

Relations Council, 371 West Second Street, Suife Dayton, Ohio 45202.

Pending the Council’s decision in the matter, tlkedtitive Director of the Council,
or his/her designee’s, decision remains in effélse Council does not stay the effect
of the recipient's decision while it is consideraigappeal.

Appeals must be received by the Council withint$hiBO) days of the date of the
Executive Director of the Council, or his/her desg’s, decision, and shall include
information and arguments concerning why the Exeeudirector of the Council, or
his/her designee’s, decision should be reversee .Cduncil may accept an appeal
filed later than thirty (30) days after the dateled decision only if the Council
determines that there was good cause for theilaig 6f the appeal.

The letter of appeal must state the name and asidfesy other entity which
currently certifies the business, which has repbete application for certification
from the business, or removed the business's giigiwithin one (1) year prior to
the date of the appeal, or before which an appdicdor certification or a removal of
eligibility is pending.

. Upon receiving an appeal, the Council shall reqaesipy of the complete

administrative record in the matter. The Execubwector of the Council, or his/her
designee, must provide the administrative recoruding a hearing transcript,
within twenty (20) days of the Council’s requesheTCouncil may extend this time
period on the basis of a showing of good causdagititate the Council’s review of
the Executive Director of the Council, or his/hesdnee’s, decision, the Executive
Director of the Council, or his/her designee, narsture that such administrative
records are well organized, indexed, and pagin&edords that do not comport with
these requirements are not acceptable and wiktoerred to the Executive Director
of the Council, or his/her designee, to be corceatemediately. If an appeal is
brought concerning the Executive Director of theu@ml, or his/her designee’s,
certification decision concerning a business, &edgxecutive Director of the
Council, or his/her designee, relied on the denisind/or administrative record of

38



another entity, this requirement applies to both@ouncil and the other entity
involved.

. The Executive Director of the Council, or his/hesdnee, shall also make any
information s/he provides to the Council under #astion available to the business
and any third-party complainant involved, consisteith applicable federal or state
laws concerning freedom of information and privatige Council shall make
available, on request by the business and any-garty complainant involved, any
supplementary information it receives from any seur

The Council shall make its decision based solelyherentire administrative record.
The Council does not make a de novo review of taenand does not conduct a
hearing.

a. The Council will affirm the Executive Director die Council, or his/her
designee’s, decision unless it determines, basedeoantire administrative
record, that the decision is unsupported by subatavidence or inconsistent
with the substantive or procedural provisions @& fhart concerning certification.

b. If the Council determines, after reviewing the enadministrative record, that
the decision of the Executive Director of the Calyrr his/her designee, was
unsupported by substantial evidence or inconsistéhtthe substantive or
procedural provisions of this part concerning iegtion, the Council will
reverse the decision and direct the Executive Doreaf the Council, or his/her
designee, to certify the business or remove itglelity, as appropriate. The
Executive Director of the Council, or his/her desg, must take the action
directed by the Council’s decision immediately upeceiving written notice of
it.

c. The Council is not required to reverse the Exeeuwrector of the Council, or
his/her designee’s, decision if the Council deteesithat a procedural error did
not result in fundamental unfairness to the appelta substantially prejudice the
opportunity of the appellant to present its case.

d. If it appears that the record is incomplete or eachlith respect to matters likely
to have a significant impact on the outcome ofdage, the Council may remand
the record to the Executive Director of the Counmilhis/her designee, with
instructions seeking clarification or augmentatodrthe record before making a
finding. The Council may also remand a case tdetkecutive Director of the
Council, or his/her designee, for further procegdinonsistent with Council’s
instructions concerning the proper applicationhaf provisions of this part.

e. The Council will not uphold the Executive Directafrthe Council, or his/her
designee’s, decision based on grounds not speaifigte decision.

f. The Council’s decision is based on the status awedrostances of the business as
of the date of the decision being appealed.

g. The Council shall provide written notice of its d&an to the Executive Director
of the Council, the business, and the complairraaniineligibility complaint. A
copy of the notice shall also be sent to any oty whose administrative
record or decision has been involved in the procgeals referenced in Section F
herein.
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h. The Council’s policy is to make its decision witline hundred eighty (180) days
of receiving the complete administrative recordh# Council does not make its
decision within this period, the Council shall pice/written notice to concerned

parties, including a statement of the reason ferdéslay, and a date by which its
decision will be made.

J. All decisions under this section are final andravesubject to petitions for
reconsideration.
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Prompt Payments to Subcontractors and Suppliers (Section 35.48).

In accordance with Ohio Revised Code §4113.61 tlaadity’'s Construction and
Materials Specification Handbook, if a subcontractomaterial supplier requests
payment in time to allow the contractor to inclubde request in the contractor’s
Contractor Payment Request, the contractor shgliyiin ten (10) days after receipt of
payment from the City:

A. To a subcontractor an amount equal to percentroptetion allowed by the City for
the subcontractor’s work;

B. To a material supplier an amount equal to all podion of the material supplier’s
request for materials furnished.

Counting Toward Goals

A prime bidder is required to meet the goal or destate Good Faith Efforts for
subcontracting of Minority-owned or Women-ownedsonall Business Enterprises
(MBE/WBE/SBE) as set by the Executive Directorlod Council, or his/her designee.
When a MBE/WBE/SBE participates in a contract, dhly value of the work actually
performed by the MBE/WBE/SBE toward the goals shaltounted towards the goal, in
accordance with the following provisions:

A. Where a prime bidder is a certified SBE/MBE/WBE txecutive Director of the
Council, or his/her designee, shall count that prbidder’s participation towards any
goal established for the prime bidder’s particalartification.

B. The Executive Director of the Council, or his/hesdnee, shall count the entire
amount of that portion of a Professional Servi€der Services, Supplies or
Construction contract that is performed by the MBBE/SBE’s own forces. The
Executive Director of the Council, or his/her desig, shall include the cost of
supplies and materials obtained by the MBE/WBE/$&Ehe work of the contract,
including supplies purchased or equipment leasetidWIBE/WBE/SBE (except
supplies and equipment the MBE/WBE/SBE purchasésases from the prime
contractor or its affiliate).

a. Required documentation from the Prime Contractoufdization of a Certified
Subcontractor for supplies:

1. The P.O. with [Certified Subcontractor Name] @&nmdust include the
following information from [Owner of subcontractimpmpany], owner of
[Certified Subcontractor Name].

a. Anitemized list of supplies, along with costsl @he total
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b. Identify any quantities that will be coming ditly from [Certified
Subcontractor Name]'s yard and any items thatraended to be drop
shipped.

c. Explanation/justification for the need to drdppsand to what location

d. Indicate the quantities that will be deliveradbughout the life of the
project (will it be supplied at once, or will shigmts be made throughout
the life of the project)

e. ldentify the name of the manufacturer that tdldrop shipping (if
applicable)

. The Executive Director of the Council, or his/hesigjinee, shall count the entire
amount of fees or commissions charged by a MBE/VEBIE for providing a bona
fide service, such as professional, technical, abast, or managerial services, or for
providing bonds or insurance specifically requifedthe performance contract,
toward MBE/WBE/SBE goals, provided the fee was ihetieed to be reasonable and
not excessive as compared with fees customaribyvalll for similar services.

. When a MBE/WBE/SBE subcontracts part of the worksotontract to another
business it is subject to the goal for subcontngctis well, and the value of the
subcontracted work may be counted toward the MBEAYEBE goals only if the
MBE/WBE/SBE'’s subcontractor is itself a MBE/WBE/SBRVork that a
MBE/WBE/SBE subcontracts to a non-MBE/WBE/SBE bassdoes not count
toward the MBE/WBE/SBE goals.

. When a MBE/WBE/SBE performs as a participant iniatjventure the Executive
Director of the Council, or his/her designee, shalint a portion of the total dollar
value of the contract equal to the distinct, chedefined portion of the work of the
contract that the MBE/WBE/SBE performs with its ofences toward the
MBE/WBE/SBE goals.

. The Executive Director of the Council, or his/hesinee, shall count expenditures
to a MBE/WBE/SBE contractor toward MBE/WBE/SBE goahly if the
MBE/WBE/SBE is performing a commercially useful &tion on that contract.

a. A MBE/WBE/SBE performs a commercially useful fumctiwhen it is
responsible for execution of the work of the cocttend is carrying out its
responsibilities by actually performing, managiagd supervising the work
involved. To perform a commercially useful functighe MBE/WBE/SBE must
also be responsible, with respect to materialssapglies used on the contract,
for negotiating price, determining quality and gtignordering the material, and
installing (where applicable) and paying for thetenal itself. To determine
whether a MBE/WBE/SBE is performing a commerciai$eful function, the
following factors must be considered:

i. The amount of work subcontracted,;
il. That the work conforms to industry standards ardtores;
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b.

lii. That the amount the MBE/WBE/SBE is to be paid uridercontract is
commensurate with the work it is actually perforgin
iv. The amount of MBE/WBE/SBE credit claimed for itgfpemance of the
work, and;
v. Other relevant factors.
An MBE/WBE/SBE does not perform a commercially usédinction if its role is
limited to that of an extra participant in a tractsan, contract, or project through
which funds are passed in order to obtain the appea of MBE/WBE/SBE
participation. In determining whether a MBE/WBE/SBESuch an extra
participant, the Executive Director of the Counoil his/her designee, will
examine similar transactions, particularly thosevinch MBEs/WBES/SBE s do
not participate.
If an MBE/WBE/SBE does not perform or exercise oesibility for at least
thirty (30) percent of the total cost of its comtravith its own work force, or the
MBE/WBE/SBE subcontracts a greater portion of tloglknof a contract than
would be expected on the basis of normal industagtice for the type of work
involved, the Executive Director of the Council,fos/her designee, shall
presume that it is not performing a commerciallgfukfunction.
When a MBE/WBE/SBE is presumed not to be perfornaimpmmercially useful
function as provided in section 3 herein, the MBBEYSBE may present
evidence to rebut this presumption. The Executiveddor of the Council, or
his/her designee, may determine that the busisgssrforming a commercially
useful function given the type of work involved amafmal industry practices.

G. The Executive Director of the Council, or his/hesignee, will use the following
factors in determining whether a MBE/WBE/SBE trukicompany is performing a
commercially useful function:

a.

The MBE/WBE/SBE must be responsible for the managgrand supervision of
the entire trucking operation for which it is respible on a particular contract,
and there cannot be a contrived arrangement fqouh@ose of meeting
MBE/WBE/SBE goals.

The MBE/WBE/SBE must itself own and operate attlea® fully licensed,
insured, and operational truck used on the contract

The MBE/WBE/SBE receives credit for the total vabi¢he transportation
services it provides on the contract using trutksuns, insures, and operates
using drivers it employs.

The MBE/WBE/SBE may lease trucks from another MBBEISBE business,
including an owner-operator who is certified as BEYWVBE/SBE. The
MBE/WBE/SBE who leases trucks from another MBE/WSBEBE receives credit
for the total value of the transportation servitteslessee MBE/WBE/SBE
provides on the contract.

The MBE/WBE/SBE may also lease trucks from a nonEMIBBE/SBE business,
including from an owner-operator. The MBE/WBE/SBEoneases trucks from a
non-MBE/WBE/SBE is entitled to credit for the totalue of transportation
services provided by non-MBE/WBE/SBE lessees neixtzeed the value of
transportation services provided by MBE/WBE/SBE-edtrucks on the
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contract. Additional participation by non-MBE/WBHE lessees receives credit

only for the fee or commission it receives as altax the lease arrangement. If a

recipient chooses this approach, it must obtaittevriconsent from the Executive

Director of the Council, or his/her designee.

i. Example to paragraph e)MBE Business X uses two of its own trucks on a
contract. It leases two trucks from MBE Businesand six trucks from non-
MBE Business Z. MBE credit would be awarded fa tbtal value of
transportation services provided by Business XBuginess Y, and may also
be awarded for the total value of transportatianises provided by four of
the six trucks provided by Business Z. In all, fuiédit would be allowed for
the participation of eight trucks. With respecthe other two trucks provided
by Business Z, MBE credit could be awarded onlytli@r fees or commissions
pertaining to those trucks Business X receivesrasdt of the lease with
Business Z.

For purposes of this section, a lease must inditattethe MBE/WBE/SBE has

exclusive use of and control over the truck. Tlieginot preclude the leased

truck from working for others during the term oétlease with the consent of the

MBE/WBE/SBE, so long as the lease gives the MBE/\AEHE absolute priority

for use of the leased truck. Leased trucks msgtiay the name and

identification number of the MBE/WBE/SBE.

H. The Executive Director of the Council, or his/hesidjnee, shall count expenditures
with MBE/WBE/SBE for materials or supplies towar®E/WBE/SBE goals as
provided in the following:

a.

If the materials or supplies are obtained from aBVABBE/SBE manufacturer,
the Executive Director of the Council, or his/hesijnee, shall count one
hundred percent (100%) of the cost of the mateaaipplies toward
MBE/WBE/SBE goals.

For purposes of this section 1, a manufacturerbigsiness that operates or
maintains a factory or establishment that produaegshe premises, the materials,
supplies, articles, or equipment required undectmract and of the general
character described by the specifications.

If the materials or supplies are purchased fromBEMVBE/SBE regular dealer,
the Executive Director of the Council, or his/hesijnee, shall count sixty
percent (60%) of the cost of the materials or seggbward MBE/WBE/SBE
goals.

For purposes of this section d, a regular dealarissiness that owns, operates,
or maintains a store, warehouse, or other estaéishin which the materials,
supplies, articles or equipment of the generaladtar described by the
specifications and required under the contracbatgyht, kept in stock, and
regularly sold or leased to the public in the usualrse of business.

i. To be aregular dealer, the business must be ablissted, regular
business that engages, as its principal businesarader its own name, in
the purchase and sale or lease of the producisastign.

ii. A person may be a regular dealer in such bulk itasngetroleum
products, steel, cement, gravel, stone, or aspliddbut owning,
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operating, or maintaining a place of business asiged in this section
2(b) if the person both owns and operates disiobwtquipment for the
products. Any supplementing of regular dealers' dgtribution
equipment shall be by a long-term lease agreenmehhat on an ad hoc or
contract-by-contract basis.

e. Packagers, brokers, manufacturers' representativesher persons who arrange
or expedite transactions are not regular deald@tsmthe meaning of this section
d.

f.  With respect to materials or supplies purchaseah indVIBE/WBE/SBE which is
neither a manufacturer nor a regular dealer, thexttkve Director of the Council,
or his/her designee, shall count the entire amotifédes or commissions charged
for assistance in the procurement of the mateaiatssupplies, or fees or
transportation charges for the delivery of mater@l supplies required on a job
site, toward MBE/WBE/SBE goals, provided the Exa@iDirector of the
Council, or his/her designee, determines the feé&®treasonable and not
excessive as compared with fees customarily alldeedimilar services.
However, the Executive Director of the Councilhe/her designee, shall not
count any portion of the cost of the materials smpplies themselves toward
MBE/WBE/SBE goals.

If a business is not currently certified as a MBBBVSBE at the time of the execution of
the contract, the Executive Director of the Courmilhis/her designee, shall not count
the business's participation toward any MBE/WBE/3j8Als.

. The Executive Director of the Council, or his/hesinee, shall not count the dollar
amount of work performed under a contract with aBV\WBE/SBE after it has ceased to
be a certified MBE/WBE/SBE.

. The Executive Director of the Council, or his/hesidjnee, shall not count the
participation of a MBE/WBE/SBE subcontractor towardontractor's final compliance
with its MBE/WBE/SBE obligations on a contract Uiie amount being counted has
actually been paid to the SBE/MBE/WBE.

Annual and Project-by-Project Goal-Setting Proce  ss

The City of Dayton shall establish the annB&P goals and project-by-projdEP goals
for Construction and Goods and Services opporesiitiin establishing the annual and
project-by-project inclusion goals, the Oversigloin@nittee, HRC, Purchasing Agent and
the Department Directors shall consider factord #sablish the availability and the
capacity of certified minority, women and small imess enterprises as well as other
relevant factors outlined below.

A. These factors include but are not limited to:
a. The availability of MBEs, WBEs and SBEs in the valet market area willing
and able to do business with the city;
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b. Annual participation figures for qualified MBEs, VEB and SBEs in both City
contracting and the private marketplace;

c. The findings and conclusions contained in the Seégaaneration Disparity Study
and other reports undertaken by the City, orgainmat and governmental entities
relating to the Dayton market area;

d. The Source of Funding (FAA, FHWA, CDBG, HOME, GesleCap., Water

Rev., OPWC);

Competition in the bid process;

Insurance and bonding requirements;

Specialized/ technical complexity of the projecpoofessional opportunity; and,

The material costs for the project versus the laipmortunity.

@ ™o

. The Annual Goal Setting Process by the HRC/Ovetsigimmittee

a. The Annual Goals shall be set by a series of anmeaitings of the HRC and PEP
Oversight Committee, the HRC, Purchasing Divisiod the affected Department
for planned projects or opportunities. They shd#énitify and establish bidding
opportunities in certain commodity and industryaatelThe Oversight Committee
and the HRC shall give due consideration to thieohg tools which may aid
greatly in furthering the PEP goals and local pgrétion:

i. Commodity Area analysisof the City’s spending for goods and services and
comparison to ready and available certified MBE&BA, and SBEs;

ii. Otherlegally-defensible methodghat the HRC or Oversight Committee may
develop in furtherance of the PEP inclusion goals.

b. Once the annual goals have been established, ti& stiRll publish to all City
departments the established annual goals for CGanstn and Goods and
Services, the commodity and services areas witdyremd available MBEs,
WBEs and SBEs, and any other methods establislmedarimizing MBE, WBE,
and SBE participation.

. Ongoing Project-by-project Process by the HRC aedRequesting Department

a. The HRC shall set Project-by Project or OpportubyyOpportunity goals on
individual projects or opportunities that ariseotighout the year. The HRC shall
regularly communicate information regarding newlgrtified companies in
commodity areas not yet targeted under the anratggtting process as well as
the increased capacity of certified companies téop® under certain commodity
areas being considered for bidding.

. For Construction goal setting, the Council shall convene a meetingaries of
meetings by November {5f each year to review planned construction ptsjéar
the upcoming year and to continuously evaluateofigortunities for participation by
MBEs, WBEs, and SBEs on upcoming projects. The alhgoal setting process shall
include consultation with the PEP Oversight Comeeitand affected Departments.
Additionally, the HRC and departments shall meetaproject-by-project basis
throughout the fiscal year to review constructiorojgcts and to continuously
evaluate the opportunities for participation by MBEVBES, and SBEs.
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a. The HRC shall publish and provide written noticelled PEP goal to the affected

Department Director and engineer, as well as th#i®Works Department on its
recommendations of the goals for all constructioyjgets presented at the annual
goal-setting. The HRC shall do the same on a prtyggroject basis throughout
the year.

On Sub-recipient and Special Economic Developmants@uction Projects (By
RFPS and Agreements), the HRC shall work jointlyhwP&CD, ED and the
Developer or Subrecipients to establish the goalam annual and project-by-
project basis.

The goal-setting for larger economic developmerd tax credit development
projects shall consider Joint Ventures as a meanerfsuring PEP inclusion (i.e.,
Tech town Project).

E. For Goods and Servicegoal settingthe Council shall convene a meeting or series
of meetings by September M5of each year to review planned procurement
opportunities and commodity areas for the upcomye@r and to continuously
evaluate the opportunities for MBE, WBE, and SBHitcacting on upcoming
purchases for Goods and Services, including ProiegisServices. The annual goal
setting process shall include consultation with BEeP Oversight Committee and
Purchasing Agent. Additionally, the Council, therréhasing Agent, and City
departments may meet on a contract-by-contract liasbughout the fiscal year to
review procurement and contracting opportunitied ewaluate the opportunities for
SBEs, MBEs, and WBEs to bid on City procurements.

9.01 Goods

A. The Annual Goal setting process for Goods is dewid:

a.

Each July a report summarizing the City’s spen@bynmodity shall be prepared
by the ITS department for the previous twelve mergjpend and presented to
HRC and Purchasing.

The report will be reviewed by HRC to determine ¢benmodity areas in which
there is capacity in the market through Certifiezhi{panies (MBE, WBE, SBE)
and to scrub the data to determine which spend ameanot included in the total
spend (i.e. County or State fees).

The analysis by HRC will be presented to the Donsbf Purchasing to review
the upcoming known bidding opportunities and exyjriPrice Agreements.

The final review by HRC and Purchasing shall bespn¢éed to the PEP Oversight
Committee for recommendation of the Annual Aspiaail Goals for MBEs,
WBEs, and SBEs.

The PEP Oversight committee will provide feedbaot Ecommendations.
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f. The HRC will then set the final Annual Goal for tledowing year’s spend areas.

g. The Annual Goals will then be published to Departtagand added to the
Purchasing Bid language.

B) The Project-by-Project Goals for Goods shalteeeach year on an as-needed basis
when one of the following conditions occur:

i. HRC notifies Purchasing of new capacity in the reairk

il. In this case, HRC would notify Purchasing of thevroapacity in the
Commodity area, to determine if there are any Inigdipportunities now or in
the future.

iii. Purchasing determines a new spend Commodity whashnet reviewed
during the Annual Goal setting process.

iv. In this case, Purchasing would notify HRC of thé éypportunity in order to
determine the market capacity to either set a goptovide inclusion of
Certified companies in the bidding process.

9.02 Services (Including Professional Services)

A. The Annual Goal setting process for Services i®kdws:

a. Each July a report summarizing the City’s spen@bynmodity shall be prepared
by the IT Division of the Department of Central Bees for the previous twelve
months spend and presented to HRC and Purchasing.

b. The report will be review by HRC to determine tlmenenodity areas in which
there is capacity in the market through Certifiezht(panies (MBE, WBE, SBE).

c. The analysis by HRC will be presented to the Donsof Purchasing, and/or City
Departments to review the upcoming known biddingarfunities and expiring
Price Agreements or Contracts.

d. The final review by HRC and Purchasing shall bespnéed to the PEP Oversight
Committee for recommendation of the Annual Aspiadil Goals for MBEs,
WBEs, and SBEs.

e. The PEP Oversight committee will provide feedbaot BEcOmmendations.

f. The HRC will then set the final Annual Goal for tlelowing years spend areas.

g. The Annual Goals will then be published to Deparitagand added to the
Purchasing Bid language.

B. The Project-by-Project Goals for Services (inclgdirofessional Services) shall be
set each year on an add needed basis when one follttwing conditions occur:
a. HRC notifies Purchasing or City Departments of mapacity in the market.
i. Inthis case, HRC would notify Purchasing of thevreapacity in the
Commodity area, to determine if there are any Imigdipportunities now or in
the future.
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b. Purchasing or a City Department determines a n@ndsggommodity which was
not reviewed during the Annual Goal setting process
i. Inthis case, Purchase or the City Department woatdy HRC of the bid
opportunity in order to determine the market catyaoi either set a goal or
provide inclusion of Certified companies in thedit) process.
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9.03 Bidding and RFP Policies and Procedures

A. CONSTRUCTION BIDDING POLICIES

a.

The City conducts public-bid construction projestshrecipient agreement
projects, and special economic development profgcRFPs. The City of
Dayton currently implements a centralized biddingcess for all public
construction projects, including projects from dodthe Water Department,
Aviation, Public Works, Housing Inspection, Plarmmend Community
Development, and Economic Development. This camedlbidding for all City
public bid construction projects is performed bg epartment of Public Works.
The Department of Public works conducts Pre-Bidtimgeon Tuesdays at 11:00
AM and conducts Public bid Openings on Thursday2a20 noon.

The HRC, at all Pre-bid meetings, discusses thegr&oals, Responsive Bidder
Approach, Affirmative Action Worker utilization, @d Faith Waiver Policies,
and Policy on Counting Materials and Goods by MBEBE, and SBE
subcontractors, and provides a current and updiated of all certified PEP
companies based on the nature or type of projetiision goal.

The bidding Department discusses the technicakagtheering aspects of the
project, answers questions, and issues any addeaddnmstructions for the bid.
The Public Bid Opening is conducted by Public Wddepartment and HRC.

B. PUBLIC-BID CONSTRUCTION PROCESS

Project Funding Secured by the Department.
Department Engineer’s Estimate and Scope of Wodified; Determines if the
Project requires Pre-qualifications of Prime Cocitves.

Department Engineer’'s Estimate and Scope of Vet to HRC for setting
inclusion Goals on a Project-By-Project Basis.

The HRC provides to Department Engineer its recemaed MBE, WBE or
SBE goals within three (3) days of receiving theo@ément Engineer’s Estimate
and Scope of Work.
The Department Manager forwards a Request for Bgl&ervices and all project
documents to the Department of Public Works foitredized bidding and
advertising. Department Manager creates the prépéater in City Bots and
notifies Public Works of same.

Public Works prepares the Invitation to Bid, treghl Notice and Instructions to
Bidders, the M/W/SBE Participation Forms, the Affative Action packages, and
Worker Utilization Form and forwards them to the Elor review and approval.
The HRC approves the Invitation to Bid and the LLédatice and forwards them
to the Department of Public Works within three dayrspublication in newspaper
of general circulation. Public Works Department #émelbidding Department
complete the Contract Compliance Software projelcker and begin the process
of notifying Plan Rooms, plan houses, its plan bddand its customary bidders
of the upcoming bid opportunity.
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. The HRC gives notice to MBEs, WBEs and SBEs ofuppeoming bid
opportunity. MBEs, WBEs and SBEs are referred souece partners such as the
Small Business Development Center, and the Pro@ntfrechnical Assistance
Center for cost estimating and other technicaksasce prior to pre-bid and bid
opening dates.

Public Works also sends notice of invitation to kiorce development agencies
to attend the Pre-Bid meeting and to discuss dewices to the pre-bid
attendees.

A mandatory Pre-bid meeting may be held, and th€ldRRcusses the projects
Goals, Responsive Bidder Approach, Affirmative AaotMWorker utilization,
Goals and Good Faith Waiver Policies, and Policoanting Materials and
Goods by MBE, WBE, and SBE subcontractors.

Bid Opening conducted by Public Works Departmeit ldRC.

HRC sends contract compliance communicationsitad’contractor and all
MBE, WBE, and SBE subcontractors regarding scopeask to be performed,
applies Responsive bidder approach to any issuimclusion goal, and
evaluate any Waiver/ Good Faith documentation.

. HRC conducts Contract Compliance evaluation forlieddidd Construction
Projects / Bid Submission Requirements for Proj&ctisject to MBE, WBE, and
SBE Goals.

i. Evaluation of Bid Award to Lowest and Best Bid.
1. Responsive Bidder Approach on City-funded projects.
ii. Good Faith Efforts/ Recommendation from HRC.
1. Documentation of Sufficient Commitments to Meet MBIBE/SBE
Goals.
2. Waiver Request Procedure/Form (Attached Appendix C)
3. Good Faith Efforts Points and Grading System
4. HRC Contract Compliance review of project Bids gedding award of
Goods and Professional Services Contracts.
iii. HRC Counting and Evaluation SBE, MBE, WBE & DLSBrfRapation and
Efforts.
1. Responsive Bid Approach
2. M/W/SBE as Material Suppliers
3. Truckers [Sample Participation Counting and Evadtut
4. Joint Ventures and Others

. HRC and Department conduct a Pre-construction mgetith awarded Prime

Contractor and inclusion subcontractors. HRC disesMBE, WBE and SBE

goals, Manpower utilization goals and monthly répgob site visits by HRC,

subcontractor drawdown/payment forms, and othermptiamce issues.

. HRC Monitoring and Reporting Requirements for Workg, Prevailing Wages,

Inclusion and subcontracting Goals (by Contract Gltance Software and

Banner).

. HRC and Public Works monitor project until compbetiand resolve issues with

MBE, WBE, and SBE performance, specifications, atsions and workforce.

. HRC intervenes on any complaint or issues relgornfe performance and

prompt payments to MBEs, WBEs and SBEs.
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C. GOODS AND SERVICES PUBLIC BID PROCESS (Sec. 35.371)

Staff from the Human Relations Council and the @#r8ervices Department
Division of Purchasing worked to develop a polieyl@rocedures manual and a
training program for the implementation of the FBPGoods and Services. ltis
recommended that buyers from all departments throwigthe City of Dayton receive
90 minutes of training on these new processes egditp achieve the City’s goal of
promoting full and equal business opportunity.

Annual participation goals for goods and services.

(A) In an effort to remedy the present effects of pdesttified discrimination in the
City of Dayton marketplace and contracting and prement with the city, as
found in the Second-Generation Disparity Study regabby MGT of America,
Inc., August 8, 2008, and in order to provide MBB&ESs and SBEs equal
opportunity and access to participate in all cityqurement of goods and
services, including professional services, the cowhall annually establish
aspirational goals for MBE, WBE and SBE participatin contracting for city
goods and services.

(B) The following factors shall be utilized as partloé methodology for establishing
annual aspirational MBE, WBE and SBE goals forNtigE, WBE and SBE
programs for goods and services:

(1) The number of minority, women and small businegsdéise State of Ohio;

(2) The availability of minority, women and small bussses in the State of Ohio
willing and able to do business with the city;

(3) Annual participation figures for minority, womendasmall businesses in both
city contracting and the private marketplace;

(4) Analysis of disparities between the availabilitydgrarticipation of willing
and able minority, women and small businesses in the city and the
private marketplace;

(5) The findings and conclusions contained in the Ségdaneration Disparity
Study and other reports undertaken by the cityammations, and
governmental entities relating to the Dayton maekes;

(6) Review and analysis of the reports generated b thencil or other city
departments in accordance with Policies and Praesdor Outreach and
Business Assistance to Subcontractors by the Clhpamd,

(7) Other relevant factors.

(C) The initial annual aspirational MBE, WBE and SBEalgdfor goods and services
shall be as follows, indicated in percentage ofuaheligible spend for goods and
services.

(1) Goals for goods: ten percent - MBE; five perceWBE; 15 percent - SBE.

(2) Goals for services (including professional serviaed other services): 12
percent - MBE; three percent - WBE; 20 percent ESB
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10.

(D) These annual aspirational goals shall be reviewaet gear by September 15 by the
Council. The annual goal setting process shalliselconsultation with the PEP
Oversight Committee.

(E) These goals are only intended to be benchmarksviduating overall performance of
the program on an annual basis. These participgbais are not and shall not be
quotas.

(F) For purposes of determining or satisfying annuaigpation goals, only
participation of MBEs, WBEs and SBEs certified hg Executive Director of the
Council or his/her designee, or a Council-approsedification agency, shall be
considered.

Joint Ventures (Section 35.41)

A. The City will encourage and promote, where feasigi¢ablishment of Joint Ventures
to ensure prime contracting opportunities for alsinesses, including MBEs, WBEs,
and SBEs. Based upon the scope of work and mavkéahility, the Executive
Director of the Council, or his/her designee, w#termine on a project-by-project
basis whether a Joint Venture will be requiredtifi@ project.

B. On projects in which a Joint Venture is requiredl oind shall be accepted unless
submitted by an approved Joint Venture.

C. On such eligible projects in which a Joint Ventisreequired, the Joint Venture
member businesses must have either different naoership, different gender
ownership, or both. MBE, WBE, and/or SBE membéithe Joint Venture must be
qualified as defined for each in Section 35.35bidsubmitted by a Joint
Venture/partnership comprised of bidders with ibhsame race and gender
ownership shall be deemed non-responsive and e€ject

D. A written Joint Venture agreement must be complétedll parties to the Joint
Venture and executed before a notary public, whiehrly delineates the rights and
responsibilities of each member, complies with seguirements of the Council as set
forth in bid documents or otherwise, and provided the Joint Venture shall
continue for, at a minimum, the duration of thejgct

E. Each member of the Joint Venture shall provideBkecutive Director of the
Council, or his/her designee, access to revieweabrds pertaining to the agreement
between the partners before and after the awattteafontract in order to reasonably
assess compliance with their agreement, to inchggleements pertaining to:
a. The MBE, WBE or SBE venture partner’s liability 8as said partners percentage

of revenue earned for the project.

b. The actual participation of the strategic partrmrghe project;
c. The method of and the responsibility for accountan;

d. The method by which disputes are resolved.

53



. The Executive Director of the Council, or his/hesdjnee, shall review and approve
all contractual Joint Venture agreements regarthegerms and provisions of each
Joint Venture relationship prior to the award aoatract on an eligible project to the
Joint Venture, including agreements pertaining to:

e. The initial capital investment of each venture pert

f. The proportional allocation of profits and losse®#&ch venture partner. No
MBE, WBE, or SBE venture partner's liability sheller exceed said partner’s
percentage of revenue earned while a participathitardoint Venture.

The sharing of the right to control the ownersmg amanagement of the Joint
Venture;

Actual participation of the venture partners on phagect;

The method of and responsibility for accounting;

The method by which disputes are resolved; and

Any additional or further information required bhetExecutive Director of the
Council, or his/her designee, as set forth in lmduwhents or otherwise.

T @

. Joint Ventures may submit agreements for pre-a@bmw later than fourteen (14)
calendar days prior to the date set for receifiddg on an eligible project. Otherwise,
agreements must be submitted on or before thesaéafer receipt of bids on an
eligible project. A bid submitted by a Joint Verguhat does not include a
satisfactory written Joint Venture agreement iroadance with the requirements of
this section shall be deemed non-responsive andtesj.

. The Joint Venture, and each member of the Jointifenshall provide the Executive
Director of the Council, or his/her designee, asdeseview all records pertaining to
Joint Venture agreements before and after the awfaactontract in order to
reasonably assess compliance with this subdivision.

The principles outlined in this section apply to Jmt Ventures, Strategic
Partnerships and Mentor-Protégé Relationships

54



APPENDIX A — CITY OF DAYTON NON-DISCRIMINATION CERT IFICATION FORM

To be developed
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APPENDIX B — CITY OF DAYTON PARTICIPATION FORMS
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APPENDIX C — CITY OF DAYTON WAIVER REQUEST FORM AND AFFIDAVIT
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City of Dayton Waiver Request Form and Affidavit

Bidders not meeting the contract goal for MBE, WBE or SBE participation
must earn at least sixty-five (65) points from the good faith efforts listed

below for their bid to be considered responsive. Partial Points will not be
granted.

County of Name of Bidder

Affidavit of: being first duly cautioned and sworn, states as follows:
(Name of Bidder) has made a good faith effort to comply with the

contract goals under the following areas checked:

|:| 1 - (10 pts) Solicited the interest of all certified SBEs, MBEs, or WBEs having the capability to perform the
work of the contract. The bidder must solicit this interest within ten (10) business days of the bid submittal
deadline in order to allow the SBEs, MBEs, or WBEs sufficient time to respond to the solicitation.

|:| 2 — (15 pts) Divided contract work items into economically feasible units to facilitate SBE, MBE, or WBE
participation, even when the bidder might otherwise prefer to perform these work items with its own forces.
|:| 3 — (10 pts) Provided interested SBEs, MBEs, or WBEs with information about the plans, specifications,
and requirements of the contract within ten (10) business days of the bid submittal deadline in order to assist
them in responding to a solicitation.

[ ] 4-(15 pts) Negotiated with SBE, MBE, or WBE subcontractors, and has taken the subcontractors’ price
and capabilities, as well as the contract goals, into consideration.

|:| 5 — (10 pts) Rejected SBEs, MBEs, or WBEs as being unqualified only with reasons based on a diligent
investigation of their capabilities. The bidder’s standing within its industry, membership in specific groups,
organizations, or associations and political or social affiliations (for example, union vs. non-union employee
status) are not legitimate causes for the rejection or non-solicitation of bids in the bidder’s efforts to meet the
project goal.

[ ] 6-(15 pts) Assisted interested SBEs, MBEs, or WBEs that responded to the bidder’s solicitation in actually
obtaining bonding, lines of credit, or insurance as required by the City or the bidder.

|:| 7 — (10 pts) Used the services of community organizations, contractors’ groups, local, state and federal
business assistance offices, and other organizations to provide assistance in subcontracting with SBEs, MBEs,
or WBEs.

[ ] 8- (15 pts) The bidder is actively participating in an ongoing Joint Venture (R.C.G.O. § 35.41),
documented mentor/protégé program or documented construction management program with a certified
SBE, MBE, or WBE in the assistance of their business growth and development.
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The undersigned hereby affirms, upon personal knowledge, that the good faith efforts indicated
above were performed by the bidder prior to the submission of the bid. The undersigned
acknowledges that it is required to maintain documentary evidence, including subcontractor
contact information, of all good faith efforts and agrees to provide documentary evidence of the
good faith efforts completed no later than two (2) business days after a request for
documentation. Failure to do so will result in a denial of the requested waiver.

Date: Name of Bidder:

Signature:

Printer Name:

Title:

State of County of

Subscribed and sworn before me this day of ,2010

Notary Public

My commission expires
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APPENDIX D — GOODS AND SERVICES RFP TEMPLATE, TRACK ING FORM, AND
RFP PROCESS GRID
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REQUEST FOR PROPOSAL (RFP) TEMPLATE

General Comments about the RFP Template:

Text that is shaded in gray is considered to bilaeepolder. Click once to type over the shaded
text and it will be replaced.

Text that isred and bold is considered to be for guidance and/or instractidbhered and bold
text will be deleted from the RFP template as tkerJinalizes the RFP for each project.

Please note if anticipating cost of over $50,008 d@onsidered a “Formal” proposal.



City of Dayton, Ohio
Division of Purchasing

PROJECT TITLE
Is there an Opportunity for Sub-Contracting Goals for Project? If a Goal is set — add it to
the Project Title (ie “Project Title with 10% SBE Participation”).

REQUEST FOR PROPOSAL (RFP) No. XXXXX
The RFP No. will be assigned by Purchasing

Month Year
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SECTION 1 - PROPOSAL INSTRUCTIONS

1.01 Communications Regarding this Project. Please direct all communications
regarding the RFP Process to:

City of Dayton, Division of Purchasing, Room 514

Buyer's Name

101 West Third Street

Dayton, Ohio 45402

Telephone:  (937) 333-XXXX

Fax: (937) 333-XXXX

E-Mail: firstname.lasthame @daytonohio.gov.

All communications/questions concerning this RFBne submitted in writing referencing the specific
paragraph and page number. The deadline for guess listed in Section 1.02 (RFP Schedule). téfrit
responses will be prepared by the City and postetth® city’s web site by the date listedSaction 1.02
Changes to this RFP will be made only by formatten correspondence issued by the City.

Proposers shall not communicate with anyone fraenQity of Dayton regarding this RFP except as
specifically provided within the documents, frone time of release of the solicitation until an asvhas
been made. Failure to does so, may result in digpation.

A copy of this proposal and any additional docuratoh may be found at the City of Dayton’s website
at:
http://daytonohio.gov/bid

1.02 RFP Schedule. The following is the anticipated schedule for tHePRProcess:

Issue RFP: Month xx, yyyy

Notify City of Intent to Attend Pre-Proposal ##:## AM/PM on Month xx, yyyy
Meeting

Pre-Proposal Meeting: Meeting will be at Location

at ##:## AM/PM Month xx, yyyy

Notify City of Intent to Attend Site Visit ##:## ANPM on Month xx, yyyy

Site Visit: Site visit will be at Location

at ##:## AM/PM Month xx, yyyy
Last Day to Submit Questions: Month xx, yyyy
Written Responses to Questions: Month xx, yyyy

Due Date for Proposals:
Consultant is Selected:
Contract is Awarded:
Notice to Proceed Issued:

1.03 Pre-Proposal Meeting. The City shall conduct a MANDATORY pre-proposaletiag.
The date and location of the meeting is listedant®n 1.02 (RFP Schedule). The intent of the pre-

proposal meeting is to:

* Review the Request for Proposal

Month xx, yyyy

Anticipated by Month xxyyy
Anticipated be in Month xxyyy
Anticipated be in Monthyyyy

* Review the City’s Procurement Enhancement Plan PEledures

* Answer questions

City of Dayton, Ohio
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This may be the only opportunity for the Consulsalotmeet with the City. Each proposer shouldtlimi
representation at this meeting to no more thanetégms. Consultants shall notify the City as deédn
Section 1.02 (RFP Schedule) if they will be attegdhe pre-proposal meeting and how many persons
will attend. Attendance at this meeting is mandator all who intend to submit a proposal.
If the pre-proposal meeting is not mandatory, therremove the word “Mandatory” in 1
sentence and last sentence in 1.03

1.04 Site Visit. The City shall conduct a Site Visit. The date bwhtion of the site visit is listed in
Section 1.02 (RFP Schedule). The intent of thee\sit is to:

» Review the Project Location

* Any necessary Due Diligence by the Proposer

This may be the only opportunity for the Consulsaiotvisit the project location. Each proposensthio
limit representation at the site visit to no mdran ## persons. Consultants shall notify the &ty
directed in Section 1.02 (RFP Schedule) if they gl attending the site visit and how many persuifis
attend.
If there is no Site Visit, then remove this paragrah in its entirety. Remove other
references to the Site Visit in the rest of the RFP

1.05 Submitting a Proposal. Each Consultant seeking consideration for perforaai
services related to the project must submit a PralpdProposers are to submit one original copyesig
by an officer authorized to bind the company and##f copies that User Department will need)
copies of their written proposal. All proposalsitibe sealed, properly addressed with the nantleeof
Consultant and sent to:

RFP No.#### — Project Title

City of Dayton, Division of Purchasing, Room 514
Buyer's Name

City Hall

101 West Third Street

Dayton, Ohio 45402

Sealed proposals must be received at the abovessjdn Room 514 by 4:00 p.m. on the date indicated
in Section 1.04 (RFP Schedule). Proposals receifted the scheduled date/time will not be congder
All supporting materials and documentation musinctuded with the proposal. The responsibility of
timely delivery lies solely with the proposer. Edxand e-mailed proposals @@ acceptable.

The City reserves the right to reject any and mppsals, to waive any irregularities in a proppsato
accept the proposal(s) which in the judgment opprafficials, is in the best interest of the Citihe
City reserves the right to accept a part or pdresroposal unless otherwise restricted in the BFP
issue subsequent Requests for Proposal. ThedZigywes the right to approve or reject any sub-
consultants proposed for work under this proposalave any minor irregularities

The City reserves the right to select the succepsfposer on the basis of proposals received,onith
seeking further information for clarification fropmoposers. Upon review of proposals, the City may
designate the most qualified proposals as finali$tgese finalists may be invited to make oral
presentations and participate in a question andemsession with the City. The City shall haverilgat
to visit selected user sites, should this be deemedssary.
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All federal, state, and local laws regarding coritppet bidding, anti-competitive practices, and dafof
interest shall be applicable to this RFP.

The City does not guarantee that any contractbeilhwarded as a result of this RFP. In the evatta
contract award is made but the contract is notueel the City does not guarantee that the contvitict
be re-awarded.

1.06 Required Proposal Contents. All brochures and supplemental documentation sell
included with the original and all of the copidénot, the proposal may be considered as non-respe.
Consultants are required to submit the followinfgimation in their proposal:

Letter of Transmittal: The proposer shall provide a transmittal lettéth authorizing
signature for the proposal. The letter must byiefummarize the vendor's ability and
willingness to perform the services required by RfeP. The letter must be on the form
provided in Exhibit A.

Company Profile and Background. Provide the following information:

Location - The street address of the proposer’'s companydueaters.

Local Office of Proposer- Provide the location of the proposer’s officarest to Dayton,
Ohio. Include the local office, a contact namajrads, telephone, and fax numbers.
Company’s Primary Business- State the proposer’s primary business, the numbgears

in the proposer’s industry, and the number of eygds assigned to these related activities.
State the legal make-upf your company: sole proprietorship, partnersbgrporation, etc.
Please list and Lawsuits that you are currently ergged in. Please provide any and all
suits either with the City of Dayton or any otheuicipalities (include, but not limited to
Federal, State, Local or other Municipalities ara/&nmental agencies).

Key Personnel Information. Provide the name, title, mailing address, telephonember
and e-mail address of the persons who will functsrthe City’s primary contact and back-
up contact person. Provide brief resumes/qualifina of personnel who will be primarily
involved in this project. Include any certificat® earned, special training taken, and
memberships in professional groups. Complete Foumd in Exhibit A.

Proposal Responsas per Section 2.

Statement of Exceptions to RFP requirementsProvide a detailed description of any
exceptions taken to the requirements of this RRBluding the City Standard Terms and
Conditions in Section 3. Exceptions shall be mfeed to the applicable RFP section/sub-
section numbers. Any other departures from thescRFP are to be identified and failure to
do so shall make the proposal non-responsive.’sGtandard Terms for Payment are Net 30
days from date of invoice once the project is cat®lunless otherwise negotiated. If you
cannot comply with this, please state any changéise Statement of Exceptions to the RFP
RequirementqSee Standard Terms in Section 3)

References Provide a list of references on form providedeakibit B. We are particularly
interested in contacting your governmental cliémthe state of Ohio.

Add any additional items you want to include in theproposal responses

1.07 Items that Disqualify a Vendor Immediately.

* Incomplete or non-responsive proposal

» Failure to follow the requirements outlined in thimposal

» Failure of proposer to attend or send a represeetst the pre-proposal meeting pre-
proposal meeting is not mandatory — delete this bldt)

* Inability to obtain Affirmative Action Assurance joval prior to award of the contract.
See Section 3.06 for information on how to contaetHuman Relations Council.
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1.08 Selection Committee.

The selection committee members for the project are:

Name #1 Division Position (Project Manager)
Name #2 Division Position
Name #3 Division Position
Name #4 Division Position
Name #5 Division Position

Selection Committee should include at least 3 pe@and no more than 9 people. User
Department will determine the number of members. Lsting the Committee members
names in the RFP is optional, but the list does nddo be submitted to Purchasing.

1.09 Criteria. The selection committee will evaluate each propsshhitted based on the
following criteria. After receipt and review ofdhwritten proposal, the City may elect to have the
proposal presented in person, or clarificationsysttbd in writing.

The following should indicate what criteria will be used for selecting the successful

proposer and the priority of the evaluation item.

Highest priority criteria in the evaluation procedure listed first, 2™ highest, etc.

Evaluation Criteria for Goods and Serviceqif not applicable delete this table)

Item Description Pgr(;:;srilg?ge
1 | Cost/Price/Lump Sum Fee 30%
2 Previous Experience 20%
3 Key Personnel for this Project 20%
3 | Quality 10%
4 | Perform Within Time Limits 10%
5 Dayton Local Business 5%

This should remain at 5%, unless there is a SpedifiGoal listed, then
this Criterion may be removed.

6 | PEP Certified Vendor 5%
This should remain at 5%, unless there is a SpedifiGoal listed,
then this Criterion may be removed.

Total Points 100%

1.10 Miscellaneous Items to Be added if necessary.

e All Consultants submitting a proposal will be notified, upon final determination by the
City, of the firm selected to perform the requestedvork.
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SECTION 2 - SCOPE OF PROJECT
This Section is where the User inserts their Projedetails & Specifications

2.01 Purpose and Need / Project Description. The City of Dayton, Department of
XXXXX is seeking proposals from highly experienaautl professional consulting firms to perform
SERVICES [or GOODS].

What is the Project Goal? Include brief project description.

2.02 Background Information. The City of Dayton, Department of XXXXX.
Provide some history about the project and why th&FP is being prepared

2.03 Scope of Work / Project Requirements.

What Product and/or Service is required?
Include Scope of Work or Specifications [Scope of Wfk is for Services, as
Specifications are for Goods. If the RFP is to ifade both Goods and Services, please
consult with Purchasing prior to submission].
Add all information, Proposal Questions to this set@on.
This should cover any items that are listed in th&valuation Criteria.
Statement of Deliverables: Reports, Drawings, et¢dow will we know when the
Proposer has completed what we ordered].
Requirements could include:
o Qualifications
Project Approach
Management Plan
Project Schedule
Estimated Labor Hours
Etc.

O O O0OO0Oo

2.04 Pricing Structure.

Show how you want pricing to be determined
0 Total Project Cost
0 Detailed Price Breakdown
o Etc.

SECTION 3 - REQUIREMENTS AND CONDITIONS FOR ALL PROPOSERS
This Section also includes the standard agreemergrins

3.01 Tax Exemption. All items purchased under this contract will berepéfrom the State of
Ohio Sales Tax as provided for in Section 5739-J{2{lof the Revised Code of Ohio, and will be exemp
from the State of Ohio Use Tax, Section 5741.0ZAC)Blanket Certification of Exemption Forms will
be furnished to the Proposer by the Division ofcRasing.

3.02 Proposer Affidavit. If the successful proposer should be a corporatagrincorporated
under the laws of the State of Ohio, a certifidaten the Secretary of State showing the rightsef t
successful proposer to do business in the Stabdiaf shall be furnished. Each proposer is requived
submit with their bid, an Affidavit stating thatitieer the proposer nor agents thereof, nor anyrgthgy
of the proposer has paid or agreed to pay directigdirectly, any person, firm or corporation, any
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money or valuable consideration for assistanceaoyring or attempting to procure the contract imere
referred to, and further agreeing that no such moneeward will hereafter be paid.

3.03 Procurement Enhancement Program. ltis the policy of the City to promote full and
equal business opportunity to all persons doingnless with the City. The City must ensure that
businesses seeking to participate in contractinigogocurement activities with the City are not meted
from doing so on the basis of the race or gendénaf owners. The City is committed to ensuringt it

is not engaged in passive participation in any fofrdiscrimination. (R.C.G.O. Section 35.32) sltle

City of Dayton’s position to encourage the greapasticipation possible on all projects connectéith w
any aspect of the City’s auspices through the Reroant Enhancement Program (PEP). All contractors
are encouraged to review the list of Minority, Wanad Small Businesses at
www.daytonohio.gov/departments/ifar certified subcontractors.

3.04 Proposer’s Financial Obligation to the City. No bid may be accepted or contract
awarded to any person, firm or corporation that @rrears or in default to the City, or that idedaulter
of surety or otherwise upon any obligation to thiy,®r has failed to perform faithfully any previe
contract with the City.

3.05 Proposer’s Incurred Costs. Each proposer shall be responsible for all costsried in
preparing a response to this RFP. All materiatbdocuments submitted by the proposer in respanse t
this RFP shall become the property of the City, stmall not be returned. Respondents selected for
further negotiations, as well as the proposer aitéty selected to enter into a contractual agreéemitin
the City, shall be responsible for all costs inedrby it during negotiations.

3.06 Affirmative Action Assurance (AAA). The selected Consultant must file an
Affirmative Action Assurance form (“AAA Form”) withhe City's Human Relations Council (HRC) and
obtain approval from HRC to do business with thgy.Clyou may contact the HRC for the Rules and
Regulations, and the AAA Form required of venddrthe City, at:

Human Relations Council

371 West Second Street, Suite 100
Dayton, Ohio 45402

(937) 333-1413 (Office)

(937) 222-4589 (Fax)

Failure to maintain a current AAA Form on file witte HRC may result in termination of the contract
and/or denial of future contract awards from thiy CiThe AAA Form must be filed annually.

3.07 Standard Agreement Terms for Professional Services — These are standard
terms are subject to change by the City prior to tle award of the contract.
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ARTICLE 1. TERM

The Agreement shall commence upon execution bZityeand shall terminate upon expenditure of all
funds provided herein or on Month Day, 20xx, whigredate is earlier.
The term of the Agreement should always be specifiealong with any optional renewal
periods.

ARTICLE 2. SERVICES TO BE PERFORMED BY CONSULTANT

Consultant shall provide all services necessapptoplete the Services that are described in an
Attachment, Scope of Services, which is incorpatderein by reference.
Relevant parts of the RFP should be attached as axhibit to the contract.

ARTICLE 3. COMPENSATION

The total remuneration in this Agreement shallexateed XXXX THOUSAND DOLLARS
($XXX,000.00). Consultant shall submit invoicast more frequently than monthly, for payment & th
Services actually provided. Such invoices shalkesthe invoice period, total amount requested and
Services provided during the invoice period. Thiy @Giill, unless disputed, remit payment of all
undisputed amounts of invoices within thirty (3@yd from receipt thereof.

or

City’s standard Terms for Payment are Net 30 dey®s fate of invoice once the project is complete,
unless otherwise negotiated.

ARTICLE 4. CITY’S RESPONSIBILITIES

The City is responsible for all matters describedn Exhibit, City’s Responsibilities, which is
incorporated herein by reference.
or

The City will furnish Consultant, at no cost or erge, all reports, records, data that might bessacg
or useful to complete the Services required urfderAgreement.

ARTICLE 5. STANDARD OF CARE

Consultant shall exercise the same degree of skitk and diligence in the performance of the $=%
as is ordinarily possessed and exercised by agwiofeal under similar circumstances. Consultant sha
have no liability for defects in the Services atitable to Consultant’s reliance upon or use cd dat
other information furnished by the City or thirdrpes retained by the City.

If, during the one year period following completiohthe Services, it is shown there is an errdhan
Services caused by Consultant's failure to medt stamdards and City has notified Consultant irimgi
of any such error within that period, Consultarglsperform, at no additional cost to City, suchngees
within the original Project as may be necessamgioedy such error.

ARTICLE 6. INDEMNIFICATION

Consultant shall indemnify and defend the City as@lected officials, officers, employees and agen
from and against all claims, losses, damages, gpehses (including reasonable attorneys’ fees) of
whatsoever kind and nature, to the extent that slaims, losses, damages, or expenses are caused by
arise out of the performance or non-performanaéiefAgreement and/or the acts, omissions, or condu
of Consultant and its agents, employees, contracsob-contractors and representatives in undagaki
and performing the Services.
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This Article shall survive early termination or évgtion of this Agreement.

ARTICLE 7. INSURANCE - The insurance amounts may need to be increasedpgading on the
size and nature of the Project and/or Services toebperformed.

During the term of this Agreement, Consultant shadintain, at its sole cost and expense, no less th
the following insurance issued by an insurance @mauthorized to conduct business in the State of
Ohio and having an “A” rating or better by A.M. Bes

(1) General Liability Insurance, having a combisatgle limit of $1,000,000 for each
occurrence and $1,000,000 in the aggregate.

(2) Automobile Liability Insurance, having a comééhsingle limit of $1,000,000 for each
person and $1,000,000 for each accident.

(3) Employers’ Liability Insurance, having a linaift $500,000 for each occurrence.

(4) Professional Liability Insurance, having a limi $1,000,000 annual aggregate.

(5) Performance Bond ....Consultant shall be requiveabtain a (Type of Bond) bond, at
Consultant’s expense, in an amount not less tham@unt of Insurance), or such other
amount as approved by the City, as a conditiomtara of a contract. Said bond is to be
delivered to the Manager of Accounting and Treaguigyr to the beginning date of contract.

(6) Consultant shall maintain errors and omissioegrance in the amount of $1,000,000.00.

Current certificates of insurance for all policaesd concurrent policies required to be maintained b
Consultant pursuant to this Article shall be funeid to the City. All such insurance policies, exahg
Professional Liability Insurance, shall name thy Gis elected officials, officers, agents, em@ey, and
volunteers as additional insureds, but only toetktent of the extent of the policy limits statedeme. All
policies of insurance required hereunder shallaard provision requiring a minimum of thirty (3@ays
advance written notice to the City in the eventaricellation or diminution of coverage

Consultant also shall maintain Workers’ Compensaliigsurance in such amounts as required by law for
all employees, and shall furnish to the City evizkeof same.

ARTICLE 8. OWNERSHIP OF DOCUMENTS AND INTELLECTUAL PROPERTY

Except as otherwise provided in this Agreementudants and reports prepared by Consultant as part o
the Services shall become the sole and excluseepty of the City upon payment. However,
Consultant shall have the unrestricted right tdr thee.

Consultant shall retain its rights in pre-existargl standard scripts, databases, computer softamuale,
other proprietary property. Rights to intellectpebperty that is not specifically designed or teda
exclusively for the City in the performance of thigreement shall also remain the property of
Consultant.

ARTICLE 10. TERMINATION

This Agreement may be terminated by the City upon written notice in the event of substantial failure by
Consultant to perform in accordance with the terms of this Agreement. Consultant shall have fifteen
(15) calendar days from the date of the termination notice to cure or to submit a plan for cure
acceptable to the other party.
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The City may terminate or suspend performance of this Agreement for the City’s convenience upon
thirty (30) days prior written notice to Consultant. In the event of termination by the City hereunder,
the City will pay Consultant for Services actually provided up to the date of termination.

or
This Agreement may be immediately terminated inethent of or under any of the following

circumstances:

1. A-receiver for Consultant’s assets is appointed by a court of competent jurisdiction.

Consultant is divested of its rights, powers, and privileges under this Agreement by operation of
law.

3. Consultant’s failure to comply with any term, covenant or condition of this Agreement to be
kept, performed and observed by it, and the failure of Consultant to remedy such failure within
thirty (30) days from the date of written notice from City.

4. Consultant’s violation of any applicable federal, state, or local law applicable to the Project and
construction thereof or Services required by this Agreement.

5. If, prior to the receipt of any funding from City hereunder and upon giving thirty (30) days prior
written notice, Company desires to terminate this Agreement.

Any such termination shall not relieve the vendor of any liability to the City for damages sustained by
virtue of any breach by the vendor. The City will be under no further monetary obligation or
commitment to the vendor. The City may terminate this contract at any time upon 30 days written
notice to the vendor.

In the event of termination, the City may, at its option, exercise any remedy available to it, including the
Uniform Commercial Code, according to Ohio law.

ARTICLE 11. STANDARD TERMS

A. DELAY IN PERFORMANCE

Neither the City nor Consultant shall be considenediefault of this Agreement for delays in
performance caused by circumstances beyond therralale control of the non-performing party. For
purposes of this Agreement, such circumstancesdeclbut are not limited to, abnormal weather
conditions; floods; earthquakes; fire; epidemicarwiots, and other civil disturbances; strikeskbuts,
work slowdowns, and other labor disturbances; samtjudicial restraint; and inability to procure
permits, licenses, or authorizations from any lpstdte, or federal agency for any of the supplies,
materials, accesses, or services required to hede by either the City or Consultant under this
Agreement, provided the aforementioned circumstace not due to the negligence or fault of the
asserting party or any of its agents, employea#ractors, sub-contractors and/or representatives.

Should such circumstances occur, the non-perforpanty shall, within a reasonable time of being
prevented from performing, give written notice be ther party describing the circumstances prawgnt
continued performance and the efforts being madesome performance of this Agreement.
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B. GOVERNING LAW AND VENUE

This Agreement shall be governed by and constnu@gdordance with the laws of the State of Ohio,
without giving effect to the principles thereofatihg to conflicts or choice of laws. Any arbitoat,
litigation or other legal matter regarding this Agment or performance by either party must be Itnoug
in a court of competent jurisdiction in Montgomé&wgunty, Ohio.

C. COMMUNICATIONS

Any written communication or notice required orméted by this Agreement shall be made in writing
and shall be delivered personally, sent by expteBsgery, certified mail or first class U.S. mabstage
pre-paid to the address specified below:

Company Name:
Address:
City, State Zip Code
Attention:
Title:

Nothing contained in this Article shall be constiue restrict the transmission of routine commutioces
between representatives of Consultant and the City.

D. EQUAL EMPLOYMENT OPPORTUNITY

Consultant shall not discriminate against any egg®oor applicant for employment because of race,
color, religion, sex, sexual orientation, gendemiity, ancestry, national origin, place of birtige,
marital status, or handicap with respect to emplaytnupgrading, demotion, transfer, recruitment or
recruitment advertising, lay-off, termination, ratef pay or other forms of compensation, or sedachbr
training, including apprenticeship.

It is expressly agreed and understood that Se8bat¥ of the Revised Code of General Ordinances of
the City of Dayton constitutes a material conditadrihis Agreement as fully and as if specifically
rewritten herein and that failure to comply thertevahall constitute a breach thereof entitling @i to
terminate this Agreement at its option and may@@amsultant from receiving future City contracts.

E. WAIVER

A waiver by the City or Consultant of any breachto$ Agreement shall be in writing. Such a waiver
shall be effective only in the specific instance &or the specific purpose for which it is giverdashall
not affect the waiving party’s rights with respeztany other or further breach.

F. SEVERABILITY

The invalidity, illegality, or unenforceability @ny provision of this Agreement or the occurrenicany
event rendering any portion or provision of thisségment void shall in no way affect the validity or
enforceability of any other portion or provisiontbfs Agreement. Any void, unenforceable, invalid
illegal provision shall be deemed severed from #lgseeement, and the balance of this Agreement shall
be construed and enforced as if this Agreemennalicdontain the particular portion or provision.

G. INDEPENDENT CONTRACTOR

By executing this Agreement for professional sexsjdConsultant acknowledges and agrees that ibwill
providing services to the City as an “independemti@ctor”. As an independent contractor for thig,C
Consultant shall be prohibited from representingltmwing others to construe the parties’ relatiopsn
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a manner inconsistent with this Article. Consultstmill have no authority to assume or create any
obligation on behalf of, or in the name of the Citythout the express prior written approval ofudyd
authorized representative of the City.

Consultant, its employees and any persons retainkited by Consultant to perform the duties and
responsibilities under this Agreement are not €myployees, and therefore, such persons shall not be
entitled to, nor will they make a claim for, anytbé emoluments of employment with the City of
Dayton. Further, Consultant shall be responsibl@ithhold and pay, or cause such agents, contisacto
and sub-contractors to withhold and pay, all ajblie local, state and federal taxes.

H. ASSIGNMENT

Consultant shall not assign any rights or dutiegeurthis Agreement without the prior written cortsein
the City. Unless otherwise stated in the writtensent to an assignment, no assignment will release
discharge the assignor from any obligation undierAlgreement. Nothing contained in this Articleih
prevent Consultant from employing independent clvasts, associates, and subcontractors to assist in
the performance of the Services.

I. THIRD PARTY RIGHTS

Except as expressly provided in this Agreementingtin this Agreement shall be construed to give a
rights or benefits to anyone other than the City @onsultant.

J. AMENDMENT

The parties may mutually agree to amend this AgeggmHowever, no such amendment shall be
effective unless it is reduced to a writing, whiefferences this Agreement, executed by a duly aiatth
representative of each party and, if applicableequired, approved by the Commission of the City of
Dayton, Ohio.

K. POLITICAL CONTRIBUTIONS

Consultant affirms and certifies that it complieighwDhio Revised Code § 3517.13 limiting political
contributions.

L. INTEGRATION

This Agreement represents the entire and integagesement between the City and Consultant. This
Agreement supersedes all prior and contemporaremumunications, representations, and agreements,
whether oral or written, relating to the subjectteaof this Agreement.
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EXHIBIT A - LETTER OF TRANSMITTAL

City of Dayton, Ohio
Department of XXXXX
PROJECT TITLE; RFP No. XXXXX
Month, Year

The undersigned hereby certifies that items fuetsdis a result of this proposal will be in full aaance
with the City of Dayton specification applying tk&v unless exception are stated above.

The Proposer’'s name and address exactly as it vequddar in a contract:

Entity Name:

Street Address:

City, State, Zip:

Proposer’'s Phone Number:

Proposer’s Fax Number:

Proposer’s E-mail Address:

Form of [ ] Sole . ] .
Ownership Proprietorship [ Franchise Partnership [] Corporation
[] Joint [] Other
Venture e (Specify):

If a corporation, state of incorporation:

Federal Identification Number (or SSN if sole piietorship):

Please include your IRS Form W9 with your proposal.

| certify the proposing entity complies with Cit{y Dayton Ordinance #30829-09 and ]
the City’s Revised Code of General Ordinances 8e@&b.70 through 35.74 regarding
Living Wages.

SIGNATURE:

PRINTED NAME AND TITLE:

By signing this page, you state that you are ahaii#ted representative, and have reviewed and are
presenting this proposal on behalf of your busieegsy. Please continue completing this exhibitloe
next page.

[ ] No

Yes
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Name of Proposing
Company:

EXHIBIT A - LETTER OF TRANSMITTAL (continued)

COMPANY PROFILE AND BACKGROUND

Company’s Primary Business - State the proposeirisgpy business, the number of years in the ingus

and the number of employees assigned to thesedeativities:

str

Primary Business

# of Years # of Employees Assigned

If a corporation, state of

incorporation:

Current Pending Lawsuits: Please provide any drsiias either with the City of Dayton or any othe
Municipalities and Government Agencies; includibgt not limited to Federal, State, Local or other
Municipalities and Governmental Agencies:

Local Office of Proposer: Office nearest to Dayton

Ohio:

Federal Identification Number (or SSN if sole piietorship): HHE-HHH

Key Personnel:

Designated
Contact Information: Mailing 280 HIET
. Contact for
Name Title address, telephone number, fa the City of
number and email address D y
ayton?
YES / NO
City of Dayton, Ohio EXHIBIT A-2
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EXHIBIT B - REFERENCES FOR PROPOSING COMPANY

City of Dayton, Ohio
Department of XXXXX
PROJECT TITLE; RFP No. XXXXX
Month, Year

Name of Proposing Company:

List company names, addresses, and telephone numbédor at least three references presently or
previously served by your Company for RFP No. XXXXX Do not use the City of Dayton as a

reference.

Company Name:

Address:

Contact Person:

Telephone Number: Fax Number:

Email Address:

Company Name:

Address:

Contact Person:

Telephone Number: Fax Number:

Email Address:

Company Name:

Address:

Contact Person:

Telephone Number: Fax Number:

Email Address:
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EXHIBIT C - PARTICIPATION/WAIVER REQUEST FORM
CERTIFIED BUSINESS ENTERPRISE PARTICIPATION FORM

Project Name:

The City of Dayton has adopted procurement progifamilinority, Woman, Small Business Enterpriseg] ®ayton Local Preference Program in
accordance with Sections 35.30 — 35.68 of the Rdw@ode of General Ordinances (R.C.G.0.), incligiv&his form is to be used to record
participation under the aforementioned Sectiorth®R.C.G.O. In order to participate in the Citi®gram, contractors must be pre-certified and pre
qualified in accordance with the rules and regataipertinent to this program. When determinirglével of participation, only the total work
performed by the certified subcontractor eithegsiarly or severally, will be considere@his form must be utilized to indicate your subcontactors
and must be fully completed and returned with yourbid proposal, i.e., you must list the name(s), address, etc. ¢fie subcontractor, type of work
to be performed, dollar amount of the subcontract ad percentage of the base bid. Use as many copaéghis form as necessary to list all
subcontractors.Should you have questions regarding this form,gg@emntact the Human Relations Council (HRC) Off{e&7) 333-1403.

Please Check One
. . Type of
. Prime Joint Supply or ) Type of : o
B iy | Comvact | venwre | Sewce | Comsteion | semiceor | SSICLen | centeas amountor | 000
9 Bid Bid Subcontract Subcontract Supply Total Base Bid 0 .
Address (Commodity) Performed Base Bid
O O O O y (NAICS)
Business Firm Name
Tax I.D. Number
Street Address
City/State/ Zip Code
Phone
Total $ Amount of PRIME % of
CONTRACTOR'S Base Bid Certified $ Award Base Bid
PRIME CONTRACTOR'S NAME PRIME CONTRACTOR'’S ADDRESS
Street Address
City/State/Zip
City of Dayton, Ohio EXHIBITC -1
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EXHIBIT C - WAIVER REQUEST FORM

City of Dayton, Ohio
Department of XXXXX
PROJECT TITLE; RFP No. XXXXX
Month, Year
WAIVER REQUEST DOCUMENTATION FORM

PROJECT NAME (%SBE/MBE/WBE/DLSB or DBE or HUD Section 3 PARTICIPATION).

(SOURCE OF FUNDS)

A Bidder Requesting a total or partial Waiver of iBE/WBE/SBE/DLSB or DBE or HUD Section 3 Partiaffpn Goal must
maintain supporting documentation and will be reggiito provide such documentation within two dafygisorequest. The City of
Dayton Human Relations Council (HRC) shall reviewd @valuate the Bidder’s efforts to meet and comytiz the
MBE/WBE/SBE/DLSB or DBE or HUDS3 participation goal by reviewing and crediting treddw-listed subcontracting efforts to
be checked on the Waiver Request Form providelderBid Packet. Please be aware that Good FaitrtEifonstitute more than
leaving a telephone message bidder will be granted a Waiver only where the HRC determines that the bidder has obtained
at least Sixty-five (65) points from the followindist of subcontracting good faith efforts:

Item

Points
Possible

Activity Description

Points
Earned

1

10

Solicited the interest of all certifiddBE/WBE/SBE/DLSB or DBE or HUD3 having the
capability to perform the work of the contract. efidder must solicit this interest within ten (10
business days of the bid submittal deadline in otalallow theMBE/WBE/SBE/DLSB or DBE

or HUDS sufficient time to respond to the solicitation.

15

Divided contract work items into economicdéigsible units to facilitatéBE/WBE/SBE/DLSB
or DBE or HUD3 participation, even when the bidder might otheewsefer to perform these work
items with its own forces.

10

Provided interesteddBE/WBE/SBE/DLSB or DBE or HUD3 with information about the plans,
specifications, and requirements of the contrathiwiten (10) business days of the bid submittal
deadline in order to assist them in respondinggoligitation.

15

Negotiated wittMBE/WBE/SBE/DLSB or DBE or HUD3 subcontractors, and has taken the
subcontractors’ price and capabilities, as wethascontract goals, into consideration.

10

RejectedBE/WBE/SBE/DLSB or DBE or HUD3 as being unqualified only with reasons based
on a diligent investigation of their capabilitieShe bidder’s standing within its industry,
membership in specific groups, organizations, speigtions and political or social affiliations fo
example, union vs. non-union employee status) aréegitimate causes for the rejection or non-
solicitation of bids in the bidder’'s efforts to nidlee project goal.

15

Assisted interestédBE/WBE/SBE/DLSB or DBE or HUD3 that responded to the bidder’s
solicitation in actually obtaining bonding, linekavedit, or insurance as required by the Cityhar t
bidder.

10

Used the services of community organizatioostractors’ groups, local, state and federal lmssin
assistance offices, and other organizations toigecassistance in subcontracting with
MBE/WBE/SBE/DLSB or DBE or HUD3.

15

The bidder is actively participating in an oimg Joint Venture or Strategic Partnership (R.O.&
35.41), documented mentor/protégé program or dontedeconstruction management program
with a certifiedMBE/WBE/SBE/DLSB or DBE or HUD3 in the assistance of their business
growth and development.

100
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RFP CONTRACT REQUISITION AND TRACKINGFORM | ~——- -——- ——

YEAR DEPT #

The User Department will keep the original of this form. A completed copy of this tracking form shall be filed with
the contract by the User.

Department Division

Contact Name: Contact Phone #:

Date Requested

Funding Information

Source of Funds: | [_| Federal (specify)
Estimated Spend: | [ 1$50,000 or Greater | [ | Less than $50,000
Previous Vendor or Contract # (optional):
Commodity Code(s) - For a list of Commodity Codes use Banner, or go to City Web, Department of Central
Services, Division of Purchasing, and select Shared documents.
Commodity Code(s): HitHiH

Description of Project Need/Service: (Please attach additional pages if necessary)

APPROVALS:

Division Manager:

Department Director:

Purchasing Agent: Buyer:

Tracking (Enter the data requested, or initial and date when applicable)

Initial Date Department Description for Sign Off
RFP #: Purchasing Assign RFP Number, Determine # of Certified Vendors
Cdom [ Goal HRC Determine PEP Participation Goal (OM=0pen Market)
Purchasing Submit RFP Template to User
Purchasing # of Certified Companies Verified
User Prepare Scope of Services, Submit to Purchasing
Purchasing Final RFP Complete
User and HRC Approve Schedule and Evaluation Template
Purchasing Advertise RFP and Notify Certified Companies
User Evaluate Proposals, Recommend a Vendor, Prepare Agreement
Law Legal Review for Form and Correctness
CTP# Finance Execute CF
User Prepare City Manager’s Report, Submit Copy of CMR and Tracking Form to Purchasing
Purchasing Review and Close File

FILENAME: PEP Policy Procedure Manual 2nd Edition4
TEMPLATE VERSION 3.0 PRINTED ON: 4/13/2012



